CASES AT LAW, 


ARGUED AND DETERMINED IN THE 


Supreme GComt of sorth Carolina, 


AT RALEIGH. 


EDWARD WOOD, and others, . LEMUEL SAWYER, and others. 


Certain letters of a testamentary character, written and signed by the 
testator, dealing with property contained in the principal paper pro- 
pounded, and referred to therein as giving further directions, having 
been rejected from probate; J/e/d that suci rcjection did not, in the 
view of a court of probate, render such principal paper ‘* unfinished,» 
and void. 

When a paper writing, purporting to be a will, and executed with the 
requisite formalities by a person competent to make a will, is offered for 
probate, it must be established without regard to the construction of its 
contents, and without consideration of trusts declared therein, or result- 
ing to the heir. 

Upon ambiguities in the statement sent up to this court, the presumption 
will be against the appellant. 

To support an allegation of partial insanity, evidence of strangeness of 
conduct towards a particular person had been introduced by the caveat- 
ors; Jiedd to be competent for the propounders to show similar conduct 
towards other persons. 

The contents of a paper written by dictation of the testator about two 
years after he had executed his will, assigning reasons for the par- 
ticular dispositions of such will, Held to be competent upon the question 
of the testator’s capacity. 

In support of an expert’s opinion upon a question of insanity, it is not com- 
petent for him to repeat an account which he had received from a mono- 
maniac as to the development of his own disease; or another account 
related to him by an unprofessional nurse of another insane person, 
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The testator, having in his lifetime referred to a certain book as having 
been printed at his own expense, and as giving a correct account of his 
family, a genealogical table therein is competent evidence of the state 
of his family at his death. 

The course and practice of the Court as to the order in which testimony is 
to be introduced is well settled, and ought not to be violated, except in 
cases of surprise or mistake as to matters seriously affecting the merits of 
& cause. 

Proof of the transaction of ordinary business, not connected with the 
matter in regard to which delusion exists, is some evidence to rebut a 
presumption raised by proof that such delusion existed a short while 
before; whether sufficient or not, is a matter solely for the jury. 

(Whitfield v. Hurst, 91re.,170; Redmond y. Coltins, 4 Dev., 430, cited and ap- 
prove d.) 


Caveat, tried before Merrimon, J., at a term of the Supe- 
rior Court of Cnoway, specially appointed for that  pur- 
pose, begun at Edenton upon Wednesday, the 6th day of 
February last, and continued under special acts of the As- 
sembly, forfour weeks 


The paper writing was as follows: 


“J, James C. Jounston, resident in Chowan county, State 
ot North Carolina, make this my last Will and Testament, 
in manner following, to wit:—I give, devise and bequeath 
to my friend, Mr. Edward Wood, resident of Chowan county, 
and State of North Carolina, all my Estate, both real and 
personal, of what nature or kind soever that I have in the 
County of Chowan at the time of my death, including the 
Mills, Houses and Lots and Negroes now in the possession 
of Mr. John Thompson, and for which he has a Lease not 
transferable to any person; so also, with regard to the Planta- 
tion on which G. J. Cherry lives, for which he hasa Lease, 
not transferable to any other person,—To him, the said 
Wood, his heirs and assigns forever, subject to such disposi- 
tion and instructions which I shall make in a private letter 
directed to him, and which he will find with this Will, 
trusting entirely to his honor and integrity to fulfil them as 
far as circumstances and his convenience and the means and 
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Junds in his hands will permit. I give also, to the aforesaid 
Edward Wood, all the money he may find at my death, all 
my shares of Bank Stock in whatever State they may be 
located, United States Stock or loans, North Carolina State 
Stock, Virginia State Stock, and any Stock of whatsoever 
kind soever of which I may die possessed, all Bonds and 
Notes of individuals, and balance of accounts due me. I 
hereby appoint my said friend, Edward Wood, my sole Ex- 
ecutor of my Estate of unsettled business in the County of 
Chowan, without interfering, or being interfered with, by 
my other Executors, mentioned in this Will, except by ad- 
vice, and to be entirely free from any claims except my 
debts, if any. in the County of Chowan, and my funeral ex- 
penses. If any of my relatives should undertake to prevent 
the establishment of this my last Will and Testament, then 
it is my wish that they should be entirely cut off and de- 
prived of any provisions I may make for them or him, in 
the private letter I leave for my Executor, Edward Wood, 
in whom I have entire confidence to do them justice, accord- 
ing to my instructions contained in that letter, which I wish 
him to keep entirely private until he finds it perfectly con- 
venient to meet my instructions. 

“Secondly, I give, devise and bequeath, to my friend, Mr. 
C. W. Hollowell, resident in Pasquotank County, State of 
North Carolina, for his great exertions in protecting and 
taking care of my property in that County, all my Estate, 
both Real and Personal, of what nature or kind soever, in 
the County of Pasquotank, to him, his heirs and assigns 
forever, subject only to the instructions I may give in a pri- 
vate letter I shall write him, and will be found with this, my 
last Will. Having full confidence in his honor and integrity 
to fulfil the instructions in that letter, which is my wish 
should be kept entirely secret, until it is perfectly conve- 
nient for him to fulfil the instructions therein contained, 
being governed by the circumstances of the times and the 
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funds and means he may have in hand of mine. I also 
give Mr. C. W. Hollowell all the money, or funds, I may 
have in his hands, after paying any debts I may owe in 
the County of Pasquotank, at the time of my death, and I do 
hereby appoint my friend, C. W. Hollowell, my sole Execu- 
tor of all my Estate, and settle all my business in the County 
of Pasquotank, without interfering, or being interfered with, 
by the other Executors, appointed to settle my business in 
other Counties. It any of my relatives should endeavor to 
prevent this, my last Will and Testament, trom being estab- 
lished, it is my wish that they, or him, be entirely cut off 
and deprived of any provision I shall make for them, or 
him, in the private letter I shall leave for my Executor, C. 
W. Hollowell. 

“Thirdly, I give, devise and bequeath, to my friend and 
faithful agent, Henry J. Futrill, (for his fidelity and good 
management in taking care of and protecting my property 
in the Counties of Halifax and Northampton,) all my Estate, 
both Real and Personal, of what nature and kind svever, in 
the Counties of Halifax and Northampton, to him, his heirs 
and assigns, forever, subject only to the instructions and 
provisions I shall make in a privafe letter directed to him, 
and which will be found with this, my last Will and Testa- 
ment. I also give to Henry J. Futrill, all the money and 
notes, or bonds, or accounts due me, which he may have in 
his hands, after paying any debts I may owe in the said 
Counties of Halifax and Northampton, and I do hereby ap- 
point the aforesaid Henry J. Futrill my sole Executor of 
all my Estate, and to settle all my business in the Counties 
of Halifax and Northampton, not to interfere or be inter- 
fered with, by my other Executors, named and appointed 
by the Will to act in other Counties; and it is my wish, 
that if any of my relatives should think proper to dispute 
or prevent the establishment of this, my last Will and Tes- 
tament, that they, or him, shall be entirely cut off and de- 
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prived of all provision I may have made for them, in the 
private letter directed to Mr. Henry J. Futrill, in whose 
integrity and honor I have entire confidence to do justice, 
according to my instructions in that letter, and according to 
the circumstances of the times and the means and funds he 
may have in his hands of mine, which letter to Mr. Futrill, 
I wish him to keep entirely secret, until it is perfectly con- 
venient tu carry out my instructions. 


JA. C. JOHNSTON, [ Seat. } 


“Thus, after cool, calm, and mature deliberation and re- 
flection, 1 have made this my last Will and Testament, in 
these times of revolution and anarchy, when | know not 
what a day may bring forth, and when I do not know 
whether I shall be worth half or any part of the Estate I 
now possess, when I die, for which reason I have made no 
specific legacies or devises, but rely entirely on the integrity 
fidelity and moral sense of my Executors, appointed by this 
Will, to carry out my intentions and instructions contained 
in the private letters directed to each of them separately, 
written by my own hand, and enclosed in the same envelope 
with this Will, freeing them from legal restraint, restric- 
tions or exactions, to which I do not wish them to be sub- 
jected, and further, if any person or persons who may have 
any expectations from me, shall think proper to dispute this 
Will, or attempt to prevent it from being duly established, I 
request and direct my Executors to cut them off and deprive 
them of any legacy or provision I may make for them, or 
him, in the private letters of instruction I have left for my 
Executors, appointed by the Will. 

“All my life has been devoted to cultivating and improv- 
ing my farms in Halifax, Northampton, Pasquotank and 
Chowan Counties, that they may be continued in the same 


progress of improvement, and that my negroes may be 


taken care of, and that my Real and Personal Estate may 








IN THE SUPREME COURT. 





Wood v. Sawyer. 





not be divided and scattered to the four winds of Heaven, 
and, perhaps, brought under the hammer of the auctioneer 
or sheriff for a division, I have placed them in the hands of 
persons whom I know to be men of energy, honor and in- 
tegrity. Though none of them are connected with me by 
blood, marriage or otherwise, I have a high respect for them 
for moral worth and great energy to carry out my wishes 
and instructions contained in my private letters to them. 
I now make and publish this, my last Will and Testament, 
written by my own hand, to be construed literally as to my 
errors in writing, of omissions or informality. Hereby re- 
voking all former Wills by me made at any time heretofore. 
The word G. J. Cherry interlined in the 13th line in page 
Ist, the word winds interlined in the 4th line on page 6th, 
were made before the signing, sealing and publishing of 
this Will. 

“In witness whereof, I hereunto set my hand and seal, 
this tenth day of April, in the year of our Lord one thou- 
sand eight hundred and sixty-three, (1863) April 10th. 

JA. C. JOHNSTON, [ seat. ] 
Signed, sealed and published 
in presence of— 
J. E. Norrveet, 
H. A. SKINNER, 
J. R. B. Harmaway. 


“The foregoing instrument of writing, purporting to be 
the Will and Testament of James C. Johnston, was duly 
acknowledged and confirmed by him in my presence this 30th 


day of June, 1863. 
WM. J. NORFLEET. 


“That the annexed Will may not be thought to be made 
under sudden impulse and excitement, I, this day, 12th of 
September, 1863, acknowledge and confirm it, not wishing 
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any alteration whatever to be made therein. Witness my 
hand and seal, 12th September, 1863. 
JA. C. JOHNSTON, [seat ] 
Test: 
Ta. S. SumMere.t, 
Wa. R. Skier” 


This paper having been propounded for probate at May 
Term, 1866, of Chowan County Court, upon its being sug- 
gested to the Court that certain letters in said script reterred 
to constituted part of said will, and that the next of kin of 
the testator had a right to inspect them before electing to 
caveat, &c., they were exhibited and propounded as parts of 
said will. 

The first of these letters was dated ‘April, 1863,” and 
directed to Edward Wood; the second was dated “11th 
April, 1863,” and addressed to C. W. Hollowell; the third 
was dated “12th April, 1863,” and addressed to Henry J. 
Futrill. They all contained directions in regard to portions 
of the property included in the will: distributing gifts and 
making dispositions as regards favorite slaves, &c., «ce. 
Each was subscribed by the testator, but neither was at- 
tested. 

The issue submitted was, “Is the said paper writing, or 
any part thereof, and if so what part, the last will and testa- 
ment of the said James C. Johnston, or not.” 

Upon the trial in the Superior Court the caveators ex- 
cepted to the following rulings of his Honor: 

1. The propounders proposed to ask a witness, if the tes- 
tator’s habit, after becoming offended with any one, was not 
to treat such person with coolness, and to refuse to quarrel 
with him. This was offered to explain strangeness of con- 
duct and coolness towards a person with whom the testator 
had been on terms of friendship, but had afterwards become 


offended. 
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This evidence the Court admitted. 

2. The propounders offered a paper which a witness, one 
G. J. Cherry, said he had written in the presence of the tes- 
tator, at his dictation, and then had read over to him, and 
heard him approve of as being correct. This paper gave 
reasons for the dispositions contained in the will, and was 
offered to show the testator’s state of mind. It had subse- 
quently been read by one James E. Norfleet to the testator, 
and again approved of by him. 

This was admitted by the Court. 

3. The caveators proposed to ask of a medical expert what 
were the facts attending the first development of a case of 
monomania which he had attended in its later stages—he 
having no personal knowledge of these facts, but having 
heard them related by a sister of the patient: they also pro- 
posed to ask such expert what was the history, and what 
his opinion of another case of monomania, the facts of which 
he had received only from the patient. 

The propounders objected, and the Court excluded the 
testimony. 

4. It was in evidence that the testator had said of one of 
the caveators, that he was a gambler. The caveators pro- 
posed to prove that this person’s general character was good, 
and that he was not a gambler. 

The Court ruled that at this stage of the trial (the cavea- 
tors having rested their case, and the propounders having 
subsequently introduced witnesses, ) the caveators could only 
introduce evidence to impeach witnesses introduced by the 
propounders after the caveators had rested their case, and 
for the purpose of sustaining such of the caveators’ wit- 
nesses as had been attacked by the propounders,—by way 
of rebutting and strengthening evidence; and that, at all 
events, the admission of such evidence then was matter of 
discretion. The Court therefore declined to receive the evi- 
dence proposed. 
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5. The propounders offered to read an extract from a book 
entitled “ Life and correspondence of James Iredell, one of 
the Associate Justices,” &c., &c.,—which extracts purported 
to give a genealogical table of the family of the alleged 
testator. Much evidence had been offered during the trial 
to show the number of the heirs and next of kin of the tes- 
tator, in order to prove that if he had made no will, his 
estate, and especially his slaves, would have been much scat- 
tered—which would have violated his humane intentions. 
It was in evidence that this book was taken from the testa- 
tor’s library, that he had many copies of it, that he had pre- 
sented copies of it to many gentlemen accompanied with 
expressions of approbation of it, particularly as containing 
a correct account of his family, and that he said he had fur- 
nished money to publish it. 

The Court allowed this evidence to be introduced. 

6. The Court having instructed the jury that upon the 
evidence connected with the deposit ot the letters to Wood, 
Hollowell and Futrill, they should find that they were no 
part of the will,—the caveators asked the Court to instruct 
them farther that by the rejection of these letters as part of 
the alleged will, a trust resulted to the heirs at law, in all 
the property mentioned in the first paragraphs of the several 
devises and bequests to Wood, Futrill and Hollowell, which 
were made subject to the “disposition and instruction” of 
said letters. That this was so by the law of England. But 
that the County Courts of the State being courts of probate 
of wills, both of real and personal estate, and the para- 
graphs aforesaid in the attested instrument being subject to 
and dependent upon the private letters, which could not be 
recognized as part of the will, it was unfinished and void as 
to those paragraphs, although, if the alleged testatqr was ot 
sound mind at its execution and re-aflirmation, it could be 
upheld as to the other parts. 

The Court declined to give this instruction. 
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7. The caveators farther asked the Court to instruct the 
jury : That if the alleged delusion had been proved to the 
satisfaction of the jury to have existed shortly before the 
execution of the paper, to wit, on the 7th March, 1863, 
proof of the transaction of ordinary business, not connected 
with the subject of the delusion, was not sufficient to rebut 


the presumption against the paper raised by the proof of 


delusion as aforesaid. 
The Court, being of opinion that such instruction would 
be invading the province of the jury, declined to give it, 


but told the jury that they must weigh the evidence, and if 


they believed the caveators had proved the insanity of the 
alleged testator, then the burden of proving sanity would 
rest on the propounders, and they would consider of the 
evidence referred to in this view. 

Verdict establishing the will; rule for a new trial; rule 
discharged; judgment and appeal. 


Graham, Bragg, Vance and Eaton, for the caveators. 


1. The paragraphs in the script which are affected by the 
letters, upon the rejection of the latter should also have 
been rejected, as “ unfinished.” 

That parts of a script may be established and others re- 
jected, see Wms. Exrs., 209; Gash v. Johnston, 6 Ire., 289. 

On inspection of this script it is manifest that the testator 
designed in these clauses to have one will for the public, 
duly attested and to be recorded, and another containing 
the beneficial dispositions of the property embraced, which 
should remain a profound secret between him and his execu- 
tors. 

A will must be a consummate act, (Swin. 57,) and by 
statute every part must be in writing, attested by two wit- 
nesses. Chancery is the only court of probate of wills of 
real estate in England, if there be any such court; Cruise 
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Dig. 6, 76—77; Story Eq., (5th ed.) 1445-9, and notes; 
White v. Wilson, 13 Ves. 87 n., (Sumn.); Paine v. Hale, 18 ib., 
475 and notes; Jackson v. Berry, 2 Cond. Ch. 2245; Harris 
v. Cotterill, 3 Mer. 678; although no decree in favor of a 
will is made except after a verdict in a court of law upon 
an issue of devisavit vel non. In chancery the rule is that 
no paper can be admitted as part of a will unless formally 
executed, or unless referred to in a formally executed paper 
as already existing. Habergham v. Vincent, 2 Ves. Jr. 204; 
Smart v. Prigeon, 6 Ves. 560; Muckleston v. Brown, ib. 67; 
Redf. Wills, 251-4 and 266, n.; In re Lancaster. To same 
effect Chambers v. McDaniel, 6 Ire. 226; also Redf. on Wills, 
287; 4 Kent. 531. 

The letters are no part of the will, and do not even create 
a trust which Equity will execute. The doctrine in Cook v. 
Redman, 2 Ire. Eq., 623, and Thompson v. Newlin, 6 Ire. Eq. 
380; S. C., 8 Ire. Eq. 32, has no application here. There the 
wills were upon the face perfect, and the Court put its inter- 
ference upon the ground of fraud, the testator having parted 
with all his interest. Here the testator reserves his interest 
over the property in question, and, things being in this pos- 
ture, dies; thereupon that reserved interest descended to his 
heirs. The testator says that his devises to Wood, &c., are 
subject to letters to be written in future, i. e., regard being 
had to the law, “subject to my intention not to dispose of it 
by will,” in other words, “I intend it fur my heirs.” 

The question is, Shall a declaration of this be made by a 
Court of Probate, or put off for a Court of Equity? There 
is no reason why it may not be made here. See analogous 
doctrine in regard to conditions precedent unperformed, or 
become impossible. 1 Jarm., 796-8, 806, 682; Van Horne v. 
Dorrance, 2 Dall., 317; Moakley v. Riggs, 19 John. 71-2; 
Taylor v. Bullen, 6 Cow. 627; 1 Jarm., 23, 26. In England 
the Ecc. Courts will reject a paper purporting to execute a 
power, if the power be not properly executed, ib. 14, 26, &e. 
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See Weeks v. Malterdet, 14 East, 568. There can be no 
reason why our Courts of Probate should blindly set up a 
will, when its contents show that it can have no effect. 

Nor are these devisees relieved from an application of this 
doctrine by the expressions of confidence, &c., contained in 
the will. These are only customary pledges of affection and 
confidence, leaving the duties of the agents to be declared 
by courts, as in ordinary cases; or, supposing that he con- 
sidered that their honor would be touched by the contents 
of the letters, now, that these are suppressed, he must be 
taken to have intended that they should be governed by the 
rules of law. 

2. His Honor erred in not admitting the evidence that 
one of the caveators was not a gambler. See Wheeler v. 
Alderson, 5 Ecc. Rep., 211, 1 Stark. Ev., 386; Rex v. Hilditch, 
24 Com. Law, 330; Powe v. Brenton, 3 Man. & Ry., 301; 
Brown v. Murray, 21 Com. Law, 431, and note, 3 Chitty’s 
Gen. Pract., 906-7. 

3. (a) Evidence of the testator’s habit and manner should 
not have been admitted to repel the inference of an unsound 
mind arising from a causeless insult to an unoffending man. 
State v. Tilley, 3 Ire. 424; McRae v. Lilly, 1 Ire, 117; Jef- 
fries v. Harris, 3 Hawks, 105; State v. Barfield, 8 Ire., 344; 
Bottoms v. Kent, 3 Jon. 154. No matter how slight the 
error, it is ground for a new trial. Barton v. Morphis, 2 
Dev., 520; Downey v. Murphy, 1 Dev. & Bat., 82. 

(b) An issue like this is a proceeding in vem to inform the 
Court, and is not governed by the technical rules of plead- 
ing, or of evidence. Strictly, there are no parties, and can 
be no nonsuit. St. John’s Lodge v. Callender, 4 Ire., 335; 
Sawyer v. Dozier, 5 Ire., 97; Benjamin v. Teel, 11 Ire., 49. 

4. The memorandum signed by Cherry was improperly 
admitted. It may be styled an “ Irish deposition,” a written 
statement of the evidence of a witness, to which he was not 
sworn, and as to which there was no opportunity for cross 
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examination, which is forced upon the caveators without 
their consent. 1 Green Ev., 439. 

5. The statement of the expert should have been admit- 
ted. Melvin v. Easley, 1 Jon., 386, is not in point, yet may 
be doubted even so far as it goes. See Bowman v. Woods 
1 Iowa, 441. All agree that the witness- may refer to books. 
Collier v. Simpson, 24 Com. Law, 219. The matters referred 
to in this way are not evidence of themselves, but are 
brought in to test the quality of that which is the only evi- 
dence in that connexion, viz., the opinion of the expert. 
See 1 Green Ev., s. 440, 3 ib. 416. 

6. The extract from the “ Life of Iredell” was inadmissi - 
ble. The date of the book is not given, and therefore the 
genealogy throws no light upon the state of the family at 
the death of the testator. It was irrelevant, and calculated 
to confuse the jury. 

7. The instructions asked in reference to the continuance 
of the monomania should have been given. Dew v. Clark, 
2 Ecc. Rep., 436; Groom v. Thomas,, 4 Ece. Rep., 181. See 
tay’s Med. Juris. 


Moore, Smith, Winston, Heath, Gilliam, Conigland and 
Phillips & Battle, contra. 


1. Indistinctness in the statement of the case cannot help 
the appellants. Honeycut v. Angel, 4 Dev. & Bat., 308; 
Fleming v. Holcombe, 4 Ire., 268; Love v. Johnston, 12 Ire., 
355; Fagan v. Williamson, 8 Jon. 433; Wright v. Stowe, 4 
Jon., 516; State v. Jim, 3 Jon. 348. 

2. Courts of Chancery in England are not Courts of Pro- 
bate as to wills of real estate. Jones v. Jones, 3 Mer., 170; 
Pemberton v. Pemberton, 13 Ves., 293; Jones v. Frost, Jac., 
217, 1 Jarm., 23, n. (f); Roberts’ Prine. of Chan., 211, (1 
Lib. 86.) Therefore the deduction as to the functious of our 
County Courts in such matters is unfounded. Courts of 
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Equity, as courts of construction, will administer the trusts su 
attached or implied. Thompson v. Newlin, 3 Ire. Eq., 338, ide 
and again 6 Ire, Eq., 380; Broan v. Clegg, 6 Ire. Eq., 90; no 
Shelton v. Shelton, 5 Jon. Eq., 292; Riggs v. Swann, 6 Jon. La 
Eq., 118. v. 

3. The evidence as.to the person referred to by the testa- th 
tor asa “ gambler” was properly excluded. The case stated tie 
by the Judge shows that its admission was a matter of dis- (2 
eretion with the court below. Phila. & JT. R. R. Co. v. Ph 
Simpson, 14 Pet., 462; Johnston v. Jones, 1 Black, 207. aly 

4. Evidence of the testator’s general habit when offended pe 
was properly admitted. It being admitted that he was sane vo 
as to other persons, evidence that he had treated such per- to 
sons in the same manner that it was shown by the caveators Br 
he had treated persons who were the objects of his supposed v. 
monomania—was not only relevant, but important. Ci 

5. The paper by Cherry was put in as an act and declara. Ki 


tion by the testator, showing capacity and deliberation. 
Norwood v. Morrow, 4 Dev. & Bat., 442; Oneal v. Walter, 1 


Rich., 234; Halsey v. Sensebaugh, 1 Smith, N. Y., 485; Russell wi 
v. Hudson, R. R, 3 ib., 1384; Love v. Johnston, (above.) 

6. The stories told to the expert by former patients or wi 
their friends, could not be repeated by him under the cir- di 
cumstances. In some cases, for the purpose of resisting at- let 
tacks made upon physicians for malpractice, evidence of 
that sort might be admissible. That is not the case here. hi 
See Biles v. Holmes, 13 Ire., 485; Pope v. Askew, 1 Ire., 16: tic 
Mudd v. Suckermore, 31, Com. Law, 406. To admit such Ww 
evidence would tend to spin out trials indefinitely. 

7. For the admissibility of the extract from the Life of he 
Iredell, see Monkton v. Alto. Genl., 2 Russ & Myl., 431, 3 Phil. ar 
Ev., (1859) 597, 6 M. & G., 471; Morgan v. Purnell, 4 Hawks, hi 
95; Moffit v. Witherspoon, 10 Ire., 185; Clement v. Hunt, 1 ar 


Jon. 400. 
8. In reference to the instruction asked for upon the pre- 














JUNE TERM, 1867. 265 





Wood v. Sawyer. 





sumption of continuance of monomania—that goes upon the 
idea that the presumption is a presumption of law, which is 
not true. Sutton v. Sadler, 3 C. B., (N. S.) 87, (91, Com. 
Law); Crane v. Lessee of Morris, 6 Pet. 598, (p. 616); Kelly 
v. Jackson, ib., 622; State v. Patton, 5 Ire., 180; also upon 
the erroneous notion that monomania leaves the other facul- 
ties wholly untouched. Dew v. Clark, 3 Add., 79, Shelford, 
(2 Law Lib.) p. 30, Taylor’s Med Jur., 626. See remark in 
Phil Ev. 3d, 292, showing that evidence of general sanity is 
always some, though not conclusive evidence of the disap- 
pearance of monomania. The doctrine as to a presumed 
continuance of insanity appears in the books to be applied 
to cases of general insanity. Alto. Genl. v. Parnther, 3 
Brown, C. C., 441; Jackson v. Van Dusen, 5 John., 144; Grabill 
v. Barr, 4 Barr, 441; Hall v. Warren, 9 Ves, 611; Kemble v 
Church, 3 Hagg., 273; Clarke v. Fisher, 1 Paige, 174; Boyd 
Ely, 8 Watts, 70. 


Reape, J. It was admitted that the paper propounded 
was executed with the formalities which the law requires. 

In the first clause of the paper, there is a gift to “ Ed- 
ward Wood, his heirs and assigns forever, subject to such 
dispositions and instructions as I shall make in a private 
letter directed to him, and which he will find with this will.” 

In the second clause, there is a gift to “C. W. Hollowell, 
his heirs and assigns forever, subject only to the instruc- 
tions I may give in a private letter I shall write him, and 
will be found with this my last will.” 

In the third clause, there isa gift to “H. J. Futrill, his 
heirs and assigns forever, subject only to the instructions 
and provisions I shall make in a private letter directed to 
him, and which will be found with this my last will and 
and testament.” 

These clauses dispose of the bulk of the testator's estate, 
which was a very large one. 
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The testator then signed his name to the paper, which is t 
without date, and all in his own handwriting. t! 
The writing then begins again, as follows: “Thus, after g 
coo], calm and mature reflection, I have made this my last t! 
will and testament in these times of revolution and anarchy, S 
when I know not what a day may bring forth, and when I a 
do not know whether I shall be worth a half, or any por- if 
tion of the estate I now possess, when I die, for which rea- 
son I have made no specific legacies or devises, but rely fe 
entirely on the integrity, fidelity and moral sense of my c 
executors appointed by this will, to carry out my intentions le 
and instructions contained in the private letters directed to 
each of them separately, written with my own hand, and 0 
enclosed in the same envelope with this will.” fi 
The paper is then signed by the testator, attested by three g 
witnesses, and dated 10th April, 1863. And it is subse- te 
quently affirmed and signed again by the testator, attested i 
by two other witnesses, and dated 13th September, 1863. 8 
Three letters purporting to have been written by the tes- nr 
tator to the aforesaid persons, Wood, Hollowell and Futrill, c 
were propounded as parts of the will, but they were objected P 
to by the caveators as not being executed with the formali- t 
ties required for a will, and his Honor instructed the jury I 
that, taking all the testimony to be true, they could not be a 
set up as parts of the will. The caveators then asked his te 
Honor to instruct the jury, “ That, by reason of the rejec- S 
tion of these letters as parts of the alleged will, a trust re- 0 
sulted to the heir at law in all the property mentioned in t! 
the first paragraphs of the several devises and bequests to c 
Wood, Futrill and Hollowell, which were made subject to Pp 
the dispositions and instructions of said letters. That this a 
was so by the law of England. But that the County Courts te 
of this State, being courts of probate of wills both of real ¥ 
and personal estates, and the paragraphs aforesaid in the x 


attested instrument being subject to and dependent upon 
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the private letters which could not be recognized as parts of 
the will. It was unfinished and void as to those para- 
graphs.” The Court declined to give the instruction, and 
the caveators excepted. This exception involves the con- 
sideration of the powers and duties of our County Courts 
as courts of probate, for the case is to be considered here as 
it ought to have been considered in the County Court. 

In the full and very able discussion with which we were 
favored by the counsel on both sides, the exception was 
considered as if the reference in the will were to private 
letters, which were not in existence at the time the will 
was executed, but thereafter to be written. The language 
of the will is not very clear, and there may have been 
facts outside, which led to this conclusion. The lan- 
guage would seem to indicate that the letters were writ- 
ten at the time the will was executed. It is true that, 
in the body of the will, the reference is to letters which “I 
shall write,” but, in the concluding clause above quoted the 
reference is to letters “ written with my own hand, and en- 
closed in the same envelope with this will;” so that it seems 
probable, judging only from the language itself, that the 
testator wrote his will and signed it, and then wrote the 
letters, and then wrote the concluding clause and signed it 
again, and called in witnesses and had it attested. The let- 
ters were certainly written when the will was reaffirmed, 
September 13th, 1863. But however this may be, it could 
only be important on the trial upon the question whether 
the letters were part of the will; and that question was de- 
cided against the propounders, and they did not appeal. In 
passing upon the question, whether the will itself was to be 
admitted to probate, it makes no difference whether the let- 
ters could be admitted to probate or not; or whether they were 
written when the will was executed, or were thereafter to be 
written; or whether the letters propounded were the letters 
referred to; or whether any letters were ever written either 
19 
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before or after the execution of the will. These questions 
may be important hereafter when the construction of the 
will comes under consideration, but they are of no conse- 
quence in the probate court, upon the trial of the issue of de- 
visavit vel non. And this brings us to the consideration of 
the powers and duties of our courts of probate. 

“The Courts of Pleas and Quarter Sessions shall, within 
their respective counties, take the probate of wills, and 
order them to be recorded in proper books kept for that 
purpose ;” Rev. Code, c. 119, s. 13. And if the validity of 
any last will and testament, whether written or nuncupa- 
tive, shall be contested, the same shall be always tried by a 
jury, under an issue made up under the direction of the 
court; ib., 15. The uniform practice, when a paper writing 
is offered for probate as a will, has been, to prove the execu- 
tion of the paper and obtain an order that it be recorded, 
without consideration of its contents, except so far as to see 
that it purports to be a will. And where the validity of the 
will is questioned, and it is submitted to a jury, the jury is 
restricted to the same inquiries. Where there is no objec- 
tion, the court passes upon the validity of the paper, and 
where there is objection, the jury passes upon it; and, in 
either case, the proceeding is in rem. The probate passes 
upon the rights of no one under the will, but only estab- 
lishes it as a will, leaving the rights of parties to be ascer- 
tained thereafter. We are not aware of any inconvenience 
or injustice that has resulted from this practice, and we be- 
lieve that this is the first instance in which a departure has 
been insisted upon. Indeed, it was admitted at the bar to 
be a case of the first impression. The practice is in accord- 
ance with what we may suppose the theory to have been, 
and with the constitution of our probate courts. The jus- 
tices who hold the courts are unprofessional men taken from 
the body of the people, and, therefore, incompetent to the 
task of construing wills; yet they are quite competent to 
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pass upon the facts as to the execution of the paper, and in 
the same way jurors are compentent to pass upon such facts, 
when they are submitted to them. But our County Courts 
have not the learning which is necessary to construe wills 
and declare rights, nor have they the power or the means to 
declare and enforce trusts. We have tribunals with sufficient 
learning and adequate powers to these ends. But now it is 
insisted that when a paper is propounded for probate in our 
County Courts, the court or the jury, as the case may be, 
shall look not only to the paper to see whether it has the 
formalities which the law requires, and is in all respects 
complete as an instrument, but also into the contents of 
the instrument, tu see whether the testator has used such 
language as in their opinion will effect what they may sup- 
pose to be his intention; and if the language is inartificial, 
so that there is doubt as to who will take the property, the 
instrument itself shall be declared to be “ unfinished.” 

The inconvenience and confusion to result from such a prac- 
tice are palpable. If the construction of the instrument 
is to precede its probate, then it would often be, that after 
the contents are explained and its meaning ascertained, the 
instrument itself would be declared void for the want of 


«some formality in the execution, or of capacity in the testa- 


tor. And, in almost every case, the qualification of the ex- 
ecutor, and the ordinary administration of the assets, would 
be postponed until all the persons interested, or claiming to 
be interested in the legacies, shall have their rights declared ; 
and after that, it may turn out that the whole estate is ex- 
hausted in the payment of the debts, so that nothing is left 
for the satisfaction of the legacies. In this case, the court 
was asked to determine the question between the legatees 
and devisees on the one side and the heirs at law on the 
other, when it may turn out that there are debts enough to 
exhaust the whole estate, so that neither the devisees nor 
the heirs have any interest. Whereas, under the usual prac- 
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tice, the will would be admitted to probate, the executor 
qualify and administer the assets, and in proper time, and in 
the proper court, the devisees and the heirs at law have 
their rights settled. The caveators insist that the gifts to 
Wood, Hollowell and Futrill, were upon trusts to be declared, 
and that no trusts were ever declared, and, therefore, there 
is a resulting trust to the caveators as the heirs at law. 
Supposing that to be so, they add that the will is “unfin- 
ished,” and cannot be admitted to probate. But the doc- 
trine of unfinished, or incomplete instruments, applies not 
to the construction of the contents, but to the execution of 
the instrument. It may be shown that a testator intended 
that his estate should be divided per stirpes, but by reason 
of inartificial language, it will be divided per capita; but 
such a will would not be called “unfinished.” So, in his 
will duly executed, he may declare his purpose to execute a 
codicil, which he fails to execute; still his will is “ finished,” 
and must be admitted to probate. So the doctrine of con- 
ditions precedent and subsequent apply not to the validity 
of the will, but to the vesting or not vesting of the legacy. 
Many cases were cited by the counsel for the caveators to 
show that papers referred to, which were not in existence at 
the time, but thereafter to be prepared, and also paper® 
which were insufficiently described, could not be set uo as 
parts of a will; but no case was cited to show that the wills 
themselves were refused probate because the papers referred 
to were rejected. Indeed, in the cases cited, the wills 
were established. Ifa paper, purporting to be the will of a 
feme covert, were offered for probate, the probate court would 
reject it, because a feme covert has not the power to make a 
will; but if marriage articles were produced which pur- 
ported to allow the feme covert to make a will, then the will 
would be admitted to probate without looking into the arti- 
cles for the purpose of construing them, any further than to 
see that they give color to the act of the wife. In the case 
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of Whitfield v. Hurst, 9 Ire., 170, Ruffin, C. J. says: “In the 
first place, the eourt holds that the marriage contract is to 
be deemed in this proceeding an authority to the wife to 
make a will. We do not mean that we now put a final con- 
struction on that instrument, and determine that it vested a 
separate estate in the wife, either absolute or temporary; 
for those are points not proper for the construction of the 
court in a probate cause. It is true that this court exercises 
as an appellant tribunal the functions both of a court of 
probate and a court of equity; and, therefore, it might be 
supposed that it would be well to decide all the questions 
that could arise under that instrument at once. But in the 
form in which the case is now before us, the court can only 
deal with such mutters as were cognizable before the County 
Court in this very case, because we are not proceeding origi- 
nally, but reviewing the decision of that and of the Supe- 
rior Court. Therefore, we put no construction on the paper 
further than to say that it at least gives a color to the act 
of the wife, for that is sufficient to induce the court of pro- 
bate to admit the paper, leaving it to a court of equity ulti- 
mately to construe and enforce the articles, and compel the 
execution of the will, if made in view of that court under a 
sufficient authority, or by virtue of a sufficient estate in the 
wife.” So, in the case of Redmond v. Collins, 4 Dev. 430, the 
question was discussed whether under the will which was 
oftered for probate, the executors took the legal estate, or 
whether a power only was given them, whilst the land 
descended to the heir. The court says: “The question be- 
fore such a court (court of probate) is, whether the paper is 
duly executed to pass the legal estate? It has no concern 
with the trusts upon which it is given, or to the construc- 
tion of the will, which must be enforced in this, as in other 
respects, in another court.” 

The exception which we are considering in this case clearly 
shows the confusion which would result from the practice 
which it seeks to establish. Four papers are offered for pro- 
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bate. It is not for the court, but for the jury, under proper 
instructions, to say whether any or all of these papers be a 
will. The court instructed the jury that, all the evidence 
being true, three of the papers had not the formalities which 
the law required, and therefore they could not be set up, 
and that they must find against these three papers. Now, 
if the propounders had objected to this charge, and had ap- 
pealed, it would have been necessary to set forth the evi- 
dence, to see whether the instruction was right. But the 
propounders did not except, and, therefore, there is nothing 
to be considered upon that part of the case. But how about 
the fourth paper? What is to become of that? The three 
papers were not executed according to the formalities which 
the law requires; they were not attested, nor were they 
found with the valuable papers or effects of the testator, nor 
deposited with a friend for safe keeping. It was proper 
therefore for the Judge to tell the jury that, taking all the 
evidence to be true, they must find that they were no part 
of the will. But the fourth paper had all the required for- 
malities; it was properly written, signed and attested, and 
therefore his Honor could not charge the jury that, taking 
all the evidence to be true, it could not be set up as a will, 
but would have to charge them precisely the contrary; and, 
therefore, he was asked to take the question of fact from the 
jury, and to declare as a matter of construction that, because 
they had found against the other papers, this paper was un- 
Jinished and void. Upon the trial of the issue of devisavit 
vel non, it was for the jury to say whether the paper was or 
was not finished, under proper instructions as to what con- 
stituted a finished paper. And just as he had charged the 
jury that if they believed the evidence they must find 
against the three papers, so he must charge them that, if 
they believed the evidence, they must find for the fourth 
paper. Yet he was asked to declare as a matter of construc- 
tion of the contents, without regard to the formalities of 




















JUNE TERM, 1867. 





Wood v. Sawyer. 





execution, that there was a resulting trust to the heirs, and, 
therefore, what ?—not that the will must be set up, and the 
trusts declared and enforced by a court of equity according 
to the course and practice of the court, but that the will 
itself was unfinished and void. He was obliged to tell the 
jury that the letters were no parts of the will, whatever 
might be their contents, because they had not the formality 
of execution which the law requires. If, then, the formali- 
ties of execution without regard to the contents were de- 
cisive of three of the papers offered, why was not the for- 
mality of execution, without regard to the contents, decisive 
of the fourth paper? If the Judge could not look into the 
contents of the three papers, and set them up, because they 
did contain the will of the testator, how could he look into 
the contents of the fourth paper, and reject it because it did 
not contain his will. 

It will be noticed that we do not consider the question 
whether there is a resulting trust to the heirs or not. It 
may be that the devisees will take the property, dis- 
charged of all trusts; or, it may be that the trusts declared 
in those letters may be enforced; or, it may be that there 
are other letters yet to be produced. 

Our conclusion is, that when a paper writing, purporting 
to be a will and offered for probate, is executed with the 
formalities which the law requires, by a person who is com- 
petent to make a will, it must be admitted to probate, with- 
out regard to the construction of its contents, or the consid- 
eration of any trusts which may be declared or which may 
result to the heir. 

2. It was not agreed at the bar, and we are unable to de- 
termine from the exception, which party introduced in evi- 
dence the declaration of the testator that one of the cavea- 
tors was a gambler. Nor does it appear at what time of the 
trial it was introduced. If it was introduced by the pro- 
pounders in their beginning, then the proper time for the 
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caveators to meet it was in their answer. But if the pro- 
pounders introduced it in their reply, then the caveators 
could have met it in their rejoinder. In justice to the learned 
Judge who tried the cause, it ought to be presumed that, if 
the propounders introduced the evidence, it was in their be- 
ginning and not in their reply, because the Judge puts his 
refusal to allow the caveators to offer evidence to disprove 
the truth of the declaration, upon the ground that it was 
not offered in apt time. It would have been in apt time, if 
offered at the first opportunity, and, therefore, we are to 
take it that it was not offered at the first opportunity, for 
the charge of the Judge is presumed to be right, unless it is 
shown to be wrong. If therefore there was error, it is the 
misfortune of the caveators, because it was incumbent on 
them to sustain their exception, by showing that there was 
error. It is true that the presiding Judge may allow evi- 
dence to be introduced at any time before the verdict is ren- 
dered, but this is at his discretion. The course and practice 
of the court as to the order in which the testimony is to be 
introduced is well settled and well understood by the pro- 
fession. It is very important that it should be observed. 

It ought not to be departed from, except in cases of surprise 
or mistake in matters seriously affecting the merits of the 
cause, and of that the presiding Judge has a discretion 
which we cannot review. It is not to be presumed in any 
case that the discretion will be abused. We have great 
satisfaction in believing that the parties to this cause were 
indulged upon the trial below in every reasonable relaxation. 

And it is to be mentioned in high commendation of the 
learned Judge and the eminent counsel who tried the cause, 
that although the trial occupied a month, and many embar- 
rassing questions arose, not an error is discovered in any 
part of the proceedings, and if by inadvertence the evidence 
was lost in the particular now under consideration, it is a 
relief to know that it could scarcely have been material; 
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for, whether the person alluded to was a gambler or not, the 
testator thought he was, and his belief of that fact would 
as certainly have excluded him from his bounty as if the 
fact existed. The only light in which it could have been 
important to contradict it, was to show that the testator must 
have been under an insane delusion, to believe a man to be 
a gambler who was not so in fact. But it is such slight evi- 
dence of insanity to make such a mistake, that, unless the 
case had been precisely balanced, it could not have turned it. 

3. In order to show the insanity of the testator, the cavea- 
tors proved that, on some occasion, he acted in what seemed 
to be astrange manner. Asan explanation, the propounders 
were allowed to offer evidence to show that the alleged con- 
duct was not an indication of insanity, but was only a pecu- 
liarity, and was habitual with the testator when he was ad- 
mitted to be sane. And the caveators excepted. There is 
no force in the exception. All men are not alike. Their 
minds, manners, temper and habits are as various as their 
faces. And in investigating the state of the mind as indi- 
cated by any particular conduct, it is legitimate to compare 
that with his general conduct when he is admitted to be 
sane. We know that the contraction of the brows, a frown, 
is indication of displeasure, but if what seems to be a frown 
is a natural formation, or a habit, or a peculiarity, it would 
be proper to show it, in order to rebut a false but natural 
inference. So, if excessive mirth, as is common with some, 
or excessive sadness, as is common with others, were relied 
on to show insanity, of which it is sometimes an accompa- 
niment, it would be competent to show that these appear- 
ances were habitual and natural. But suppose this were 
not true, what right have the caveators to complain of the 
evidence? For, if a single act of the kind relied on by 
them was evidence of insanity, then continued acts of the 
same kind, proved by the propounders, were multiplied evi- 
dences of the same thing, and, therefore, aided the caveators 
in making out their case. 
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4. Some two years after the testator had made his will, he 
made a statement to G. J. Cherry, explaining why he had 
made his will; and he caused Mr. Cherry to write down 
the statement. After the statement was written, Mr. Cherry 
read it over to the testator, and he approved it, and 
requested Mr. Cherry to sign it, which he did. Some time 
thereafter the testator caused J. E Norfleet to read over to 
him the same statement, and he acknowledged and approved 
it, and Mr. Norfleet signed it. This paper was offered in 
evidence by the propounders to show capacity. And the 
caveatorsexcepted. The exception is taken upon the ground 
that the only use which could be made of the paper was to 
refresh the memory of the witness, who might speak ot the 
statement. But this paper is not what the witness wrote 
down of his own mind to refresh his memory, but it was the 
dictation of the testator, and though written down by an- 
other, was adopted and approved by him, and is the same as 
if he had written it himself. The names of Cherry and 
Norfleet which they put upon it, were only marks by which 
they could identify it. The contents of the paper, dictated 
by the testator, were unquestionable evidence of his capa- 
' city, and the paper was properly admitted. 

5. It is well settled that the opinion of an expert is com. 
petent evidence in questions touching the science or art 
which he professes. And when an expert has given his 
opinion, it is also competent for him to give the reasons 
upon which his opinion is founded, in order that it may be 
seen whether his opinion is entitled to more or less weight. 
And, in this way, and in this way only, can it be determined 
whose opinion is entitled to most consideration, where ex- 
perts differ. Here the caveators took the opinion of an ex- 
pert as to the sanity of a testator, and then attempted to 
elicit facts to support the opinion. And if the facts sought 
to be elicited were relevant, then it was error to exclude 
them. What then were the facts sought to be elicited? 
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Not anything that he had learned in relation to the testator, 
or anything which he knew or had learned from science or 
from scientific men, but facts which he had heard an insane 
man relate as to the history of his disease, and facts which 
he had heard an unprofessional nurse relate of the history 
of the patient, facts to which he had applied no test of truth, 
and to which none could be applied. Surely the exclusion 
of such testimony from the consideration of the jury was 
most proper, and so far from injuring, must have benefitted 
the caveators; for if the expert had sustained his opinion 
upon such considerations as these, his conclusion would have 
been as worthléss as his reasons were frivolous. They could 
not possibly have added any weight to the most hesitating, 
and they would certainly have detracted from the most con- 
fident, opinion. Courts charged with the investigation of 
truth are greatly indebted to men of science who contribute 
the aid of their opinions. But marvellous narrations and 
careless stories disparage science, mislead rather than in- 
struct, and ought not to be allowed consideration. 

6. The catalogue of the testator’s family and connexions, 
contained in a book which he aided in having published, 
and which he said was a correct “account of his family,” 
was competent evidence for the purpose for which it was 
introduced. : 

7. Sanity is the natural and usual condition of the mind, 
and, therefore, every man is presumed to be sane. But this 
presumption may be rebutted, i. e., the contrary may be 
proved, in any given case. What amount of evidence is 
sufficient to rebut it is a question not of law for the court, 
but of fact for the jury. When the presumption is rebutted 
and insanity is established, then there is a presumption that 
insanity continues. But the presumption may be rebutted, 
i. e., the contrary may be proved to be the fact. What 
amount of evidence is sufficient to rebut it is also a ques- 
tion not of law but of fact. If it was established in this 
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case that the testator was insane at any time, then insanity 
is presumed to have continued. But the presumption might 
be rebutted. And what amount of evidence was sufficient 
to rebut it was a question not of law but of fact. If there- 
fore the transaction of ordinary business was any evidence 
to rebut the presumption of the continuance of insanity, 
the Judge could not have instructed the jury as he was 
asked to do, that it was not sufficient evidence; for the su/- 
jiciency of evidence is never a question of law, but is a ques- 
tion for the jury. The fact of asking the Judge to charge 
the jury that it was not sufficient, seems to imply that it was 
some evidence. We think that the transaction of ordinary 
business by the testator was some evidence of his sanity, 
and, therefore, it was some evidence to rebut the presump- 
tion of the continuance of insanity. And the weight of the 
evidence was properly left to the jury. Observe that this 
would be so even if a case of general insanity were under 
consideration. But this was a case of alleged partial in- 
sanity, of recent occurrence, and probably of temporary 
character, and, therefore, the presumption of its continuance 
was not a strong presumption, and a jury might be satisfied 
with much less evidence to rebut it than if it had been of 
a general or more permanent character. Insanity from 
drunkenness, fever, grief, or other exciting cause, usually 
abates, and, therefore, may be presumed to abate, as the ex- 
citing cause is removed. And whether the exciting cause 
has been removed, and whether the mind is restored, and 
what is sufficient evidence in any given case, depends upon 
its peculiar circumstances, and cannot be a question of law. 
It was very properly left with the jury in this case. 

The estate involved in this controversy was one of the 
largest in the State. The counsel on both sides were emi- 
nent and zealous, and the learned Judge was patient and 
discriminating. The questions were numerous, and some of 
them were intricate. The exceptions, of which there were 
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many, were all abandoned in this court except those which 
we have considered. We believe that the rights of the par- 
ties, so far as they could be considered in this proceeding, 
have been fairly passed upon. 

This opinion will be certified to the court below, to the 
end that a procedendo may issue to the County Court to ad- 
mit the will to probate. 


Per Curiam. There is no error. 








JOSEPH MARDRE v. WILLIAM FELTON. 


The 5th section of the Ordinance of 1866, entitled ‘‘An Ordinance to 
change the jurisdiction of the Courts,” &c., does not apply to prevent the 
issue of a writ of venditioni exponas, to enforce a levy upon land made 
more than a year and a day previously. 

That construction of a statute which attributes to the Legislature the ex- 
ercise of a doubtful power, will not, in the absence of direct words, be 
readily adopted. 

(Discussion of the doctrine in Smith v. Spencer, 3 Ire., 256.) 

(Parker v. Shannonhouse, ante, 209, cited and approved.) 


Motion made before Shipp, J., at Spring Term, 1867, of 
the Superior Court of Perquimans, for a venditioni exponas, 
upon the following facts agreed: 

At Spring Term, 1861, of that Court, a judgment had been 
rendered against the defendant in favor of the plaintiff for 
$1,350 and costs. Upon this judgment a fi. fa. had been 
issued from said term and levied upon a tract of land be- 
longing to the defendant. From the next term a writ of 
ven. ex. Was issued, and returned to the succeeding term, 
“No sale for want ot bidders.” Since that no execution had 
been issued. 
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His Honor, pro forma, allowed the motion, and the de- 
fendant appealed. 


Smith and Gilliam, for the plaintiff. 
No counsel for the defendant. 


Pearson, C. J. The question is: Ist. Does the 5th section 
of the ordinance of the Convention of 1866, entitled * An or- 
dinance to change the jurisdiction of the Courts,” &c., which 
provides that no scire facias shall be thereafter issued to revive 
a dormant judgment, include within its operation a motion 
for a writ of ven. ex. or an order to the sheriff to sell a tract 
of land which had been levied on more than a year and a 
day prior to the motion, but for some reason or other had 
not been sold? 2d. If the ordinance does include a motion 
of the kind, is it not in that respect unconstitutional ? 

In Parker v. Shannonhouse, ante, 209, itis held that this 
section of the ordinance, confining its operation to a scire 
facias to have execution of a judgment by a writ of feri 

facias, is not unconstitutional, for the reason that the remedy 
at common law wasan action of debt on former judgment; and 
the statute Ed. I, ch. 45, Rev. Code, ch. 31, sec. 109, gives the 
creditor an additional remedy ; so the effect ot the ordinance is 
to repeal the statute in regard to this additional remedy, and 
to leave the creditor in respect to the remedy as at common 
law. But if the ordinance be made to include a writ of ven. 
ex., or order to sell property levied on, the reasoning in Par- 
ker v. Shannonhouse, as to the common law remedy by action 
of debt, can have no application; and the naked question 
would be presented, Had the Convention power, under the 
restrictions imposed by the Constitution of the United 
States, to take from the plaintiff his right in the tract of land 
levied on, taken in custodia legis and set apart for the satis- 
faction of his judgment, and leave him at large, as he would 
be if put to his action of debt? His Honor was of opinion 
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that the case is not included under the 5th section, and that 
the plaintiff was entitled to a writ of ven. ex. 

There is no error. 

In Smith v. Spencer, 3 Ire., 256, it is held that a purchaser 
of land under a writ of ven. ex., issued more than a year after 
the levy without notice to the defendant, was entitled to re- 
cover against one who had purchased at a sale made by a 
trustee for creditors under a deed executed by the debtor 
after the levy, on the ground that the levy creates a lien, 
which sets apart the land for the satisfaction of the judg- 
ment, and there is nothing to take it out of the custody of 
the law before the debt is paid, as against the defendant and 
all claiming under a conveyance made by him; and a ven. 
ex. may issue at any distance of time, unless the levy has 
been waived or is overreached by a sale under a junior exe- 
cution. A distinction is taken between a fieri facias and a 
venditioni exponas; and it is decided that the latter is not “a 
writ of execution,” within the operation of the statute 13 
Edw. 1, ch. 45, and the court uses this strong language: 
“We can see no reason why the defendant should claim to 
have the levy discharged, so as to prevent any action on it, 
unless that action be immediate and continued; he is not 
injured by its being enforced at any distance of time, and 
as to him the law may justly preserve the lien, until satis- 
faction of the debt be had.” This decision was before our 
statute (Rev. Stat., ch. 31, sec. 114,) went into operation, but 
the reasoning is applicable to both statutes, and the two 
must obviously have the same construction in respect to 
what executions come within their operation. 

By the common law, it a capias ad satisfaciendum, or fieri 
Facias, or levari facias, or elegit was sued out, on a judgment 
which had been satisfied, there being no entry of satisfac- 
tion on the record, the defendant had no “ day in court,” and 
was put to his writ of “ audita querela,” which operated as a 
supersedeas to the execution until the allegation of satisfac- 
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tion was disposed of. A resort to this writ, in order to get 
a day in court, was inconvenient and expensive. To remedy 
this evil, 13 Edw. 1, ch. 45, provides that no writ to have 
execution of a judgment shall issue after a year and a day 
from the rendition thereof, unless the plaintiff shall give the 
defendant a day in court by scire facias. In the construc- 
tion of this statute, it became settled law that if a writ of 
fieri facias was issued within a year and a day from the ren- 
dition of the judgment, the plaintiff could sue out another 
writ ot fieri facias at any distance of time, as at common law, 
and thus put the defendant to his writ of audita querela, in 
order to get a day in court, to show that the judgment had 
been satisfied; 2 Inst., 469. The inconvenience growing out 
of this construction gave rise to our statute, (Rev. Stat. c. 
31, s. 114, Rev. Code, c. 31, s. 109,) by which it is provided 
that “no execution shall issue upon any judgment after a 
year and a day from the rendition thereof,” following the act 
of Edw. 1, but changing the proviso, so as not to allow the 
clerk to issue an execution in cases where one had been is- 
sued-within a year and a day, unless it was applied for 
within a year and a day “from the issuing of the last exe- 
cution.” In other words, the issuing of the last execution, 
instead of the rendition of the judgment, was made the date 
from which to count the year and a day, after which the 
plaintiff could not sue out execution without giving the de- 
fendant a day in court. 

This being the whole scope and effect of our statute, it 
would seem that if Smith v. Spencer is well decided, that 
statute does not include an order to sell property levied on, 
whether, in the language of Judge Henderson, (Seavell v. 
Bank of Cape Fear, 3 Dev., 279,) “it be simply called an 
order of sale, or be dignified with the name of a writ of ven- 
ditioni exponas.” 

In respect to personal property, it is certain that neither 
the statute, 13 Edw. I, nor our statute, includes a writ of ven. 
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ex., and it may be sued out at any distance otf time without 
notice to the defendant, provided the lien has not been 
waived; for the levy vests the ownership of the property in 
the sheriff, and he has power to sell without the writ, the 
only occasion for it being to compel the sheriff to do his 
duty, which of course may be done at any distance of time. 
But in respect to land we incline to the opinion, as the levy 
does not vest the ownership of the property in the sheriff, 
and he has no power to sell after the return day of the fieri 
facias, unless a writ of ven. ex. be issued, that the case comes 
within the operation of our statutes, for the words are broad 
enough to include it; tne mischief is the same, and the rem- 
edy is equally fit and appropriate; i.e., by requiring the 
plaintiff to give the defendant a day in court before he can 
have an order to sell the land levied on, if he does not apply 
for it until after the expiration of a year and a day from the 
issuing of the original execution. 

But, taking this to be so, we think it entirely clear that 
the 5th section of the ordinance under consideration cannot, 
by any construction, be made to include either a writ of ven. 
ex., in respect to personal property, or to land; for the words 
are not broad enough to include orders of this kind, and 
are fully satisfied by allowing their operation in cases where 
it is necessary to have execution of a judgment by a writ of 
jiert facias. The supposed mischief is entirely of a different 
nature, and the remedy by action of debt is inapplicable; 
indeed, it is no remedy at all, for it requires the plaintiff to 
forego the lien created by the levy, and to take a new judg- 
ment, upon which he can only have the ordinary writ of 

jieri_facias. | 

It was urged by Mr. Winston that the 8th, 9th and 10th sec- 
tions of the ordinance, in which the writs of fieri facias and 
venditioni expcnas are specially named and put on the same 
footing, show that by a proper construction the 5th section 

was meant to include writs of ven. ex. as well as writs of 
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fieri facias, “on the broad ground of a general intention to 
put a stop to the collection of debts in every shape and 
form.” We are unable to see the force of the argument. 

The conclusion, that a motion for the writ of ven. ez. is 
not within the operation of the 5th section of the ordinance, 
makes it unnecessary to express an opinion upon the point, 
whether the Convention had the power to deprive the plain- 
tiff of his lien, or right as against the debtor to have the 
particular tract of land applied to the satisfaction of his 
judgment. 

We will merely say that a construction involving the ex- 
ercise of a doubtful power will not be readily adopted in the 
absence of direct words, when the words used admit of an- 
other construction which steers clear of all questions in re- 
gard to power. 


Per Coriay. Judgment affirmed. 








WILLIAM F. BANKS and others o. B. J. SHANNONHOUSE and 
wife, and others. 


A conveyance of land to a son-in-law is not to be reckoned as an advance- 
ment to the daughter, who, at the death of her father, was married to a 
second husband. 

A gift of slaves accompanied by a warranty of the title forever, (made some 
years before the late war,) constitutes an advancement of the value of 
them when given, without reference to their subsequent emancipation by 
the results of the war. 

(Bridgers v. Hutchings, 11 Ire., 68, cited, distinguished and approved.) 


Exceptions to a report in a petition for partition of land 
and an account of advancements, heard before Shipp, J., at 
Spring Term, 1867, of the Superior Court of Law of Pasquo- 
tank, and brought before this Court by appeal. 
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The petition had been filed in the County Court, and hav- 
ing made the heirs of William F. Banks parties thereto, 
sought a partition of certain lands of which he died seized 
in 1863, and an account of all advancements of real and 
personal estate received by the parties from the deceased. 
Among the parties defendant were B. J. Shannonhouse and 
wife Mary, who were charged with having been largely ad- 
vanced in realty and personalty. 

These defendants denied that they had been advanced in 
lands; and in regard to personalty, which they admitted 
that Mrs. S. had received, they objected that a large part of 
it consisted of slaves, the title to which the deceased had 
warranted to her forever, and claimed that as these had been 
taken from her by the act of the government,(emancipation, ) 
the amount at which they had been charged by the deceased 
should be reduced. They admitted that one Harvey, who 
was a former husband of Mrs. §., had purchased a tract of 
land for full value from the deceased. 

Evidence was offered tending to show that the deceased, 
in selling to Harvey, had allowed him, in the way of ad- 
vancement, $4,000, out of the $5,860 which was set forth in 
the deed to Harvey as the price of the land. 

The referee, who was ordered by the County Court to 
take an account of the advancements, charged Mrs. Shan- 
nonhouse with the full value of the slaves, and with the 
$4,000 said to have been allowed to Mr. Harvey on the price 
of the land. This report having been excepted to, was set 
aside (pro forma) by the County Court, and upon appeal to 
the Superior Court, was confirmed by his Honor, pro forma. 
Thereupon the defendants Shannonhouse and wife appealed. 


Smith, for the petitioners. 

1. An advancement to a son-in-law is an advancement to 
the daughter. Bridgers v. Hutchings, 11 Ire., 68. See Rev. 
Code, c. 38, Rule 2. 
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2. The recital of a consideration in a deed for land does 
not conclude the question of advancement: especially in 
cases of mistake and misapprehension of the effect of the 
deed. Streater v. Jones, 3 Hawks, 423; Jordan v. Blount, 2 
Dev. Eq., 555; Kimbrough v. Smith, 1b., 558; Jones v. Spaight, 
2 Mur., 89; Creedle v. Creedle, Bus., 225; White & Tudor 
Lead. Cas. Eq., Part 1, Vol. 2, 564; Quarles v. Quarles, 4 
Mass., 680; Bulkly v. Noble, 2 Pick., 337; Dleeker v. Meeker, 
16 Conn., 383. 


No counsel for the defendants. 


Pearson, C. J. The first exception of, defendants, Shan- 
nonhouse and wife, is allowed. 

The deed of Banks, the father of Mrs. Shannonhouse, to 
Harvey, her first husband, is an absolute conveyance to him 
in fee simple of a tract of land in consideration of $5860. 
She is not named in the deed, and takes nothing under it; 
so, standing alone and without explanation, it can furnish 
no ground whatever to support the allegation of an advance- 
ment to her. 

Waiving all objections to the evidence offered by the pe- 
titioners, and taking the fact to be that the father supposed 
he was making an advancement to his daughter, by making 
this conveyance to her husband, to the amount of $4,000 in 
part of the purchase money, it is perfectly clear that Mrs. 
Shannouhouse has received of her father no land by way of 
advancement, and nothing as equivalent therefor, or as a 
substitute for it. 

Mr. Smith relied upon Bridgers v. Hutchings, 11 Ire., 68, 
where it is held, a gift of personal property to a husband is 
an advancement to the wife, and insisted that there was no 
difference between a gift of personal property and a gift of 
land. 

In our opinion there is a very essential difference. If 
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personal property be given to a wife, it instantly, jure mariti, 
belongs to the husband; so it is immaterial whether the gift 
be made to the wife or to the husband. But if land be given 
to the wife it remains hers, and the husband can only become 
entitled to a life estate as tenant by the curtesy; whereas, 
if it be conveyed to the husband, the wife takes nothing, 
save a collateral right to have dower in case she survives; 
so it cannot be said in any sense that she has received of her 
father any land by way of advancement. 

Mr. Smith suggested that the wife has an equity, on the 
ground of mistake, to convert the heirs of her first husband 
into trustees for her, to the extent of this $4,000, and for 
that reason it should be treated as an advancement. We 
can see no reason why she should be excluded as an heir, 
and be forced to take upon herself alone the risks of setting 
up an equity against the heirs of her first husband. The 
mistake or inadvertence was on the part of their common 
ancestor, and his equity to have the matter put right de- 
volved upon all his heirs; and the way is open for the heirs, if 
so advised, to file a bill in order to set up this equity. Apart 
from this, it may be that should Mrs. Shannonhouse take 
dower of the estate of her first husband in respect to this 
$4,000 worth of land, the other heirs of her father may have 
an equity against her for contribution, but that possibility 
can in no wise support the allegation that she has received 
of her father land by way of advancement 

There is error in the order refusing to allow the first ex- 
ception. 

The second exception is not allowed. The slaves consti- 
tuted an advancement as of their value at the time they 
went into the possession of Mrs. Shannonhouse, and their 
“ political death” afterwards is the same in legal effect as if 
they had died a natural death. 

There is no error. 

The appeal being from an interlocutory order refusing to 
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allow both exceptions, Shannonhouse and wife are entitled 
to the costs of this court. 

This opinion will be certified to the end that further pro- 
ceedings may be had in the court below. 


Per Curiam. Ordered accordingly. 








JOHN O. ASKEW ve. JAMES 8. STEVENSON. 


An attachment issued by the Clerk of a Court for a sum within the juris- 
diction of the Court, and made returnable to the proper term of the 
Court, will not be dismissed for want of form because directed ‘‘to any 
Constable or other lawful officer to execute and return within thirty days, 
(Sundays excepted,)” it appearing that it was executed by the sheriff. 

Where Court was not held at the return term of an attachment, nor at the 
succeeding term, and at a subsequent term the defendant replevied the 
property attached, Held that the cause was not discontinued. 

(State Bank v. Hinton, 1 Dev., 397, and Leak v. Moorman, ante, p. 168, cited 
and approved.) 


Motion to dismiss an attachment, heard before Shipp, J., 
at Spring Term, 1867, of the Superior Court of Herrrorp. 

The process was issued February 22d, 1865, by the Clerk 
of the Superior Court, and directed “To any lawful officer 
to execute and return within thirty days trom the date 
hereof, (Sundays excepted,)” but in the body of the writ it 
was returnable to the succeeding March Term of the court. 
It was placed in the hands of the sheriff, who levied the 
same February 24th, 1865, on certain property of the de- 
fendant, real and personal. The attchment recited that the 
defendant was indebted to the plaintiff in the sum of $770, 
or thereabouts. No term of the court was held in the 
Spring or Fall of 1865. The sheriff’s return was made to 
Spring Term, 1866. Publication was then ordered. At 
Spring Term, 1867, the defendant moved to dismiss, without 
replevying. The motion was refused; the defendant then 
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filed a bail bond and renewed the motion. His Honor there- 
upon allowed the motion, and the plaintiff appealed. 


Yeates, for the appellant, 


1. The attachment, though not in technical form, ex- 
presses all that is required by Rev. Code, c. 7, s. 4. 

2. Public disturbances prevented the holding of the court 
in the Spring of 1865, and a term was not provided for in 
the Fall of 1863. Rev. Code, c. 31, s. 24, continues the cause 
one term. 


Smith, contra. 

1. The process of attachment being in derogation of com- 
mon right, must conform strictly to the requirements of the 
statute. If issued by a justice of the peace, and not re 
turnable at a certain day, or within thirty days, it is void. 
Washington v. Sanders, 2 Dev., 343; Clark v. Quinn, 5 Ire., 
175; Houston v. Porter, 10 Ire., 174. 

2. It may be dismissed on motion of defendant, without 
pleading or replevying. Britt v. Patterson, 9 Ire., 197. 

3. The cause was discontinued by failure to hold terms in 
Spring and Fall of 1865. 


Barrie, J. It is settled, both upon reason and authority, 
that the statute which gives an attachment must be con- 
strued strictly. State Bank v. Hinton, 1 Dev., 397; Leak v. 
Moorman, ante, p. 168. Still it is not to be abated for mere 
want of form, if the essential matters expressed in the pre- 
scribed form are set forth; see the last clause of the 4th 
section of the 7th chapter of the Revised Code. The objec- 
tion urged against the precept of the attachment in the 
present case is, “that it is directed to any constable or other 
lawful officer to execute and return within thirty days from 
the date hereof, (Sundays excepted).” From this it would 
appear that’it was a case within the jurisdiction of a single 
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magistrate, while the body of the precept shows that it was 
within the jurisdiction of the Superior Court. The precept, 
however, purports to have been, and was issued by the Clerk 
of the Superior Court, and was made returnable to the pro- 
per term of that court. It appears further from the pro- 
ceedings, that the writ was issued to the sheriff of the 
county, and was, in fact, duly executed by him. This cures 
the informality of the direction to the “Constable,” as well 
as to any “ other lawful officer;” and it is clear that the cer- 
tain direction as to its return contained in the body of the 
precept supersedes that inserted in the caption. 

In this view of the subject, the cases cited by the defend- 
ant’s counsel to show that attachments issued by justices of 
the peace and not returnable at a certain day, or within 
thirty days, are void, have no application. 

Another objection has been made, which is, that the cause 
was discontinued, for the reason that no court was held at 
the return term of the writ, nor at the next succeeding term. 

To this, it is replied by the plaintiff that the discontinu- 
ance, if any, was prevented by the defendant’s having ap- 
peared and replevied the property attached. The defend- 
ant rejoins that his motion to dismiss the proceedings was 
made before he had replevied, and, that as the court would 
not entertain his motion until he had done so, he ought to 
have the benefit of it, as of the time when it was first made. 
We cannot give the effect to his rejoinder, for which the 
defendant contends. When his motion to dismiss was re- 
fused, he ought to have appealed, if he had the right to do 
so, or, if he had no such right of appeal, and his motion 
ought to have been sustained, he might have treated the 
proceedings as a nullity, and brought an action at law to 
recover the personal property attached, or its value, and 
have refused to surrender the possession of the real estate. 
As he did not choose to avail himself of eithér of those 
remedies, which would have been well founded upon the 
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supposition that the suit was discontinued, he must be held 
to have waived the objection, by coming forward and re- 
plevying the property attached. By doing so he virtually 
admitted that the cause was stil] in court, and that he was 
there ready to defend himself against it. This view of the 
case makes it unnecessary for us to decide whether the cause 
was not continued from term to term of the Superior Court 
until the attendance of a Judge to hold the Court, by virtue 
of the provision in the Revised Code, c. 31,8. 24. It cer- 
tainly was continued for one term, and there are no restric- 
tive words expressly confining the continuance to one term 
only. 

The order for dismissing the proceedings must be re- 
versed, and the cause remanded for further proceedings in 
the Court below. 


Per Coram. Judgment reversed. 








WILEY RIDDICK ». JOHN M. HINTON and others. 


The fifth section of the Ordinance of 1866, entitled ‘‘An Ordinance to 
change the jurisdiction of the courts,” &c., does not extend to a writ of 
scire facias asking for a ven, ez. 

(Mardre v. Felton, ante, p. 279, cited and approved.) 


Scrre Factas, requiring defendant to show cause why a 
venditioni exponas should not issue, tried before Shipp, J., at 
Spring Term, 1867, of the Superior Court of Pasquorank. 

The plaintiff had recovered judgment against the defen- 
dants for a large sum at Spring Term, 1861, of that court. 
A writ of fi. fa. was immediately issued, and was returned 
to the next term, having been levied upon certain land. No 
other execution was issued upon the judgment until May: 
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1866, when the present scire facias was taken out, returnable 
to Fall Term, 1866, of that court, requiring the defendants to 
show cause why the plaintiff should not have a writ of ven- 
ditioni exponas to sell the land previously levied upon. 

His Honor, pro forma, dismissed the proceeding, and the 
plaintiff appealed. 


Smith and Gilliam, for the appellant. 


The levy vested in the plaintiff a right to have his debt 
satisfied therefrom, the only mode of enforcing which is a 
sci. fa.; therefore the ordinance, so far as it destroys this 
lien, is unconstitutional. Dash v. Vancleek, 7 Johns., 503; 
1 Kent., 455; 3 Story Const., s. 1393; Chesnut v. Shaw, 16 
Ohio, 599. 

Laws cannot divest rights, under color of dealing with 
remedies alone. Canal v. R. R. Co., 4 Gill & I., 1; Nevil v. 
Bank of Port Gibson, 6 Sm. & M., 513; Barnes v. Barnes, 8 
Jon., 366. 

At all events, if the writ of scive facias, so far as it re- 
moved the disability of dormancy, is rightfully repealed, 
still it may be used to give notice of a motion for a ven. ex. 
See sec. 10, ordinance of June 23d, 1866. 


Winston and Yates, contra. 

The 5th section of the ordinance expressly includes every 
scire facias of every kind. Sections 8 and 9 of that ordi- 
nance may be unconstitutional, but they show the intent of 
the Convention in sec. 5, which is not unconstitutional. 
Parker v. Shannonhouse, ante, p. 209. 

It is against public policy that levies should hold always, 
as titles to land ought not thus to be secretly clogged. 

A sci. fa. cannot be treated asa motion, for it is a suit 
with regular pleadings and practice. 


Pearson, C. J. From the view taken of the question in 
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Mardre v. Felton, at this term, it can make no difference 
whether the order of sale be asked for simply on notice, as 
in that case, or on what purports to be a writ of scire facias 
to show cause why a writ of ven. ex. should not issue, as 
in this. The object is to give the defendant a day in court, in 
order to show that the judgment has been satisfied; and 
that is answered as well in the one mode as in the other. 

There is error. 











Per Cortax. Judgment reversed, and judgment 
of procedendo awarded. 

















M. J. OVERTON oe. WILLIAM R. ABBOTT. 





Where a seire facias to enforce the levy of an execution had been dismissed 
in the County Court, Aeld, that it was proper for the Superior Court, 
upon reversing that order, to award a procedendo, 

(Mardre v. Felton, ante, p. 279, Riddick v. Hinton, ante, p. 291, and Morehead v. 

R. R. Co., 7 Jon., 500, cited and approved.) 











Scrre Factas, tried before JVarren, J., at Fall Term, 1866, 
of the Superior Court of Campen. 

The case here came up by appeal from the County Court. 
The plaintiff had obtained a judgment (for $992) against the 
defendant at September Term, 1861, of the County Court, 
and a fi. fa. issuing from that term had been levied upon 
land and returned to September Term, 1862. Afterwards a 
writ of sci. fa. was issued, returnable to June Term, 1866, 
requiring the defendant to show cause why the plaintiff 
should not have his execution, &c. At September Term, 
1866, upon motion, this writ was dismissed. 

Upon appeal to the Superior Court, his Honor overruled 
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the motion to dismiss, and ordered a procedendo to issue to 
the County Court, &c.. Whereupon the defendant appealed 
to the Supreme Court. 


Bragg, for the appellant. 


The order for a procedendo to the County Court was erro- 
neous, for the whole case had been brought up into the Supe- 
rior Court. Shoffner v. Fogleman, Bus., 280; Evans v. Gov- 
ernor’s Creek Co., 5 Jon., 331; Morehead v. Atlantic & N. C. 
R. R., 7 Jon., 500; Purvis v. Robinson, 4 Jon., 96. 


No counsel for the appellee. 


Pearson, C. J. The merits of the case being disposed of 
in Mardre v. Felton, at this term, and (treating this as a mo- 
tion, after notice, for an order to sell the land levied on,) 
also in Riddick v. Hinton, at this term, Mr. Bragg insists 
there is error in awarding a procedendo to the County Court. 

We do not concur in that view. The appeal from the 
County to the Superior Court did not bring up the whole 
case, but only the motion for an order of sale, leaving the 
original judgment and levy in the County Court, to which 
court the sheriff must make return, in order to have satis- 
faction of the judgment entered there. We are, therefore, 
of opinion that the further proceedings should be had in the 
County Court, and that it was proper to award a procedendo. 
Morehead v. R. R. Co., 7 Jones, 500. 

Per Curiam. Judgment affirmed. Motion for 
an order of sale should be al- 
lowed. Issue a writ of proce- 
dendo. 
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SAMUEL R. BUNTING »v. PHILIP J. WRIGHT. 


The effect of the Act, ch. 63, s.1, of the Laws of 1866~'67 is to abolish 
imprisonment for debt in all cases. 

Where an issue of fraud, on a ca. sa, in the County Court, was found against 
the defendant and he appealed to the Superior Court, and upon being 
called failed to appear, Held, that the act abolishing imprisonment for 
debt rendered it proper for the Judge to refuse to give judgment on the 
appeal bond, it being in this case in the nature of a bail-bond. 

In such cases, as the law has put an end to the object of litigation, each 
party must pay his own costs. 


Motion for judgment on an appeal bond, heard before 
Fowle, J., at Spring Term, 1867, of the Superior Court of 
New Hanover. 

The defendant had been arrested upon a ca. sa. from the 
County Court of New Hanover, and at September Term, 
1859, of that court, issues of fraud were made up, and upon 
trial by a jury he was found guilty of fraud and conceal- 
ment. From the judgment in that court the defendant ap- 
pealed to the Superior Court, when the cause was continued 
till Spring Term, 1867. At that term the defendant was 
called and failed, and the plaintiff prayed judgment upon the 
appeal bond. His Honor declined to grant the judgment, 
and the plaintiff appealed. 


Person, for the appellant. 
No counsel for the appellee. 


Pearson, C. J. By the act of 1866-7, ch. 63, sec. 1, enti- 
tled “ An act to abolish imprisonment for debt,” it is enact- 
ed: “From and after the passage of this act it shall not be 
lawful to arrest or imprison any person upon an original 
writ for debt, &c., issuing out of any court of record, or 
upon any warrant issuing from any justice of the peace, nor 
upon capias ad satisfaciendum issuing from any court of 
record, or from any justice of the peace.” 
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If the word “imprison” had not been used in the act, 
some question might have been made as to its application 
to cases where a debtor had been arrested and was in prison, 
or out on bail at the date of the passage of the act. We 
must reject that word or hold that the act was to be general 
in its application, and that the intention was to abolish all 
imprisonment for debt from and after the passage of the act. 

We concur in opinion with his Honor that no judgment 
could be rendered on the-bail bond, which is the nature of 
the bond given in this case. The securities had no right to 
arrest or imprison their principal after the passage of the 
act, in order to surrender him, and the sheriff would have 
had no right to imprison him; so the condition was made 
impossible by the act of Jaw, and the bond is saved. 

In this case an issue of fraud had been made up. It is 
provided, Rev. Code, ch. 59, sec. 14, “if, on the trial, the 
jury shall find that there is any fraud or concealment, &c., 
the debtor shall be deemed in custody of the sheriff, and 
shall be adjudged to be imprisoned,” &c. But by the act of 
1866-7, sec. 3, “ all laws and clauses of laws coming in con- 
flict with this act are hereby repealed;” so, if the debtor had 
made his appearance and a trial had taken place, and a ver- 
dict finding fraud been entered, the court could not have 
adjudged that he be imprisoned. Cui bono, require him to 
appear and go through the useless and expensive form of a 
trial, as the plaintiff could not have the fruit of a verdict in 
his favor ? 

On the whole, as the object of the litigation has been put 
an end to by the act of law, all such cases must go off by 
something like an abatement; that is, be dismissed, each 
party paying his own costs, as was the case of actions when 
slaves were the only subject of the litigation, after their po- 
litical death. 

In this age of innovation, when there are no ancient 
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paths, the courts are obliged to make new ones, in order to 
carry into effect the will of the law-making power. 

It was urged on the argument that the act cannot open 
the jail doors proprio vigore, and there must be some formal 
mode ot discharging debtors who are in jail. It would 
seem in such cases that a writ of habeas corpus would apply, 
so as to have it adjudged that the debtor was entitled to the 
benefit of the act, unless the creditors consent to his being 
turned out without such proceedings. However, that ques- 
tion is not before us. 

There is no error. 


Per Curiam. Judgment affirmed. 








JUDSON D. GRISSETT ve. ALVA SMITH. 


When a final judgment is rendered in the Supreme Court upon an appeal 
from a final judgment in the Superior Court, the latter court has power 
to issue no other process in the case than an execution for its own costs. 


Motion, for an execution for costs, and a writ of re-resti- 
tution upon a certificate of the judgment of the Supreme 
Court, in a case of forcible entry and detainer, before Fovle, 
J., at Spring Term, 1867, of the Superior Court of Cotvusts. 

This case was before this court at the last term, (ante 
p. 164,) upon an appeal from a judgment of the Superior 
Court of Columbus, at Fall Term, 1866, quashing the pro- 
ceedings before the justices and ordering a writ of re-resti- 
tution for the plaintiff in the recordari, by which the pro- 
ceedings were carried up. The judgment of the court below 
was affirmed by the Supreme Court, with costs. 

The certificate of the decision having been transmitted to 
the Superior Court, the plaintiff’s counsel made the mo- 
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tions, as above, for an execution for costs, and a writ of re- 
restitution. It appeared from the record that the plain- 
tiff’s term in the premises expired January Ist, 1867, and 
his Honor refused to grant the writ, assigning that as his 
reason for the refusal. The motion for execution for costs 
was allowed. The plaintiff appealed. 


Person, for the appellant. 

Moore, contra. 

1. The court below, to which the decision of the Supreme 
Court was certified, exercised all its powers when it ordered 
execution to issue for the costs incurred in that court. Rev. 
Code, c. 33, ss. 6 and 21. 

2. But if the court below had possessed the power to order 
a writ of re-restitution, it should not have exercised it. 

3. The plaintiff’s term had expired, and with it the right 
of possession. JVilson v. Hall, 13 Ire., 484; Watson v. Trus- 
tees F. College, 2 Jon., 211; Bac. Abr., F. & D.—G. 

To ask of the law to be now re-possessed of land which 
the petitioner admits is no longer his, but belongs to another, 
is a plain request of the law tv justify what it forbids, name- 
ly: entries into land without title. The plaintiff's case be- 
gins with a prayer to be allowed to keep his own land, and 
ends with a prayer to be allowed to enter on the lands of 
another ! 


Battie, J. The refusal of his Honor in the court below 
to order the issue of the writ of re-restitution was right and 
proper; but not for the reason assigned by him. The first 
appeal took the whole case to the Supreme Court, and the 
judgment rendered therein was final; and any execution, or 
process in the nature of an execution, except for the costs 
incurred in the Superior Court, must issue from the Supreme 
Court. The certificate of the decision of that court in the 
present case was transmitted to the Superior Court by virtue 
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of the provision contained in the Rev. Code, c. 33, s. 21, 
for the purpose of having the costs of the latter court taxed 
therein, and an execution therefor issued therefrom. Any 
other execution upon a final judgment in the Supreme Court 
must issue in the first instance from that court, though it 
may, in the discretion of the court, be made returnable to 
the Superior Court, which may enforce obedience to it, and 
may, if necessary, issue new or further execution or process 
thereon. See Rev. Code, c. 33, s. 6. 

When the appeal to the Supreme Court is from an inter- 
locutory judgment at law of a Superior Court, the former 
court cannot enter any judgment reversing, affirming or 
modifying the judgment so appealed from, but must cause 
its decision to be certified to the court below, with instruc- 
tions to proceed upon such judgment, or to reverse or mod- 
ify the same, according to the said opinion; and the court 
below shall enter upon its records the opinion at length, and 
proceed in the cause according to the instructions. See Rev. 
Code, c. 33, s. 14. 

In the case now before us the first appeal was from a 
final, and not an interlocutory, judgment of the Superior 
Court, and the judgment of this court on such appeal was 
final. The motion for the writ of re-restitution ought to 
have been made here, and not in the Superior Court, which, 
as indeed appears from the certificate sent down to it, had 
no authority to issue any execution except one for the costs 
of that court. 

The judgment from which the present appeal was taken 
must be affirmed. 


Per Curiam. Judgment affirmed. 
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Doe ex. dem. JAMES M. {McCORKLE v. WILSON EARNHARDT. 


A purchaser for value without notice, under a deed in trust in which some 
of the debts secured are fictitious, gets a good title, even against the cred- 
itors of the fraudulent trustor. 

(Shober v. Hauser, 4 Dev. & Bat., 91, and Brannock v. Brannock, 10 Ire., 428, 
cited and approved.) 


Esecrment, tried before Fowle, J., upon a case agreed, at 
Spring Term, 1867, of the Superior Court of Sranty. 

The lessor of the plaintiff claimed title to the land in dis. 
pute by virtue of a deed from the administrator of Evan 
Stoker, deceased, executed under a decree of the County 
Court in a petition to make real estate assets. Evan Stoker 
claimed under a deed made by the trustee in a deed in trust 
executed by John Stoker. The deed in trust was executed 
and registered in March, 1856, and some of the debts men- 
tioned as secured by it were fictitious; others were bona /ide. 
Neither the trustee nor Evan Stoker, at the time of the pur- 
chase by the latter, was aware that any of the debts were 
feigned; and the sale was for valuable consideration. 

The defendant claimed through one Kirk, a creditor of 
John Stoker, but not secured in the deed in trust. Kirk had 
bought at execution sale under a judgment obtained after 
the registration of the deed in trust. 

Upon these facts his Honor instructed the jury to find for 
the plaintiff. Verdict accordingly; judgment, and appeal 
by the defendant. 


No counsel for the appellant. 


Phillips & Battle, contra. 

1. A deed in trust securing debts, as well bona fide as fic- 
titious, is not void. Brannock v. Brannock, 10 Ire., 428. 

2. Since the act of 1842, Rev. Code, ch. 50, sec. 5, a pur- 
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chaser for value and without notice gets a good title even if 
the deed authorizing the sale embraces covenous debts only. 


Reape, J. The question involved in this case is whether 
a purchaser for value and without notice, under a deed in 
trust which secures debts some of which are fictitious, ob- 
tains a good title as against the creditors of the fraudulent 
trustor. 

The case of Shober v. Hauser, 4 Dev. & Bat., 91, decides 
that a purchaser without notice under a deed to secure a 
usurious debt gets no title. Brannock v. Brannock, 10 Ire., 
428, is much to the same effect, except that the latter case 
sustains the validity of such a deed where some of the debts 
secured are bona fide. 

After the decision in the case of Shober v. Hauser, and 
probably in consequence of it, an act was passed to save 
purchasers without notice under fraudulent trusts. Rev. 
Code, ch. 50, sec. 5. That act provides that no conveyance, 
or mortgage made to secure the payment of any debt, or the 
performance of any contract, shall be deemed void, as 
against a purchaser for valuable or other good consideration, 
by reason that the consideration of said debt is unlawful, if 
the purchaser had no notice of the unlawful consideration. 
This statute, and the case of Brannock v. Brannock, are de- 
cisive of this case. 

There is no error. 


Per Curiam. Judgment affirmed. 








IN THE SUPREME COURT. 





State 7. Smith. 





STATE eo. FRANKLIN SMITH. 


After verdict the defendant cannot object that evidence was improperly 
admitted, if he did not except when it was introduced. 

The opinion of medical experts is admissible as to the age of a child®upon 
whom the crime of “carnally knowing,” &c.,, under the statute, Rey. 
Code, c. 34, s. 5, is charged. 

An indictment under that statute need not charge that the prisoner ravishe 
the child. 


Inpictuent under the statute, Rev. Code, c. 34, s. 5, for 
carnally knowing and abusing a female child under ten 
years of age, tried before Meares, J., at April Term, 1867, of 
the Criminal Court of New Hanover. 

The jury found a verdict of guilty; motion in arrest of 
judgment; motion overruled; rule for a new trial; rule dis. 
charged; judgment of death, and appeal. 

The facts sufficiently appear in the opinion of the court. 


Attorney General, for the State. 
No counsel for the defendant. 


Reape, J. Under our statute it is a felony punishable 
with death to “unlawfully and carnally know and abuse 
any female child under the age of ten years.” Of this crime 
the prisoner has been convicted, and the enormity of the 
crime has only made us the more careful to see that his con- 
viction was proper. 

There was evidence offered tending to show that the child, 
upon whom the crime was alleged to have been committed, 
was under ten years of age. There was no objection to this 
evidence until after the jury returned their verdict. The 
prisoner then excepted to the evidence. The exception came 
too late, and could not avail the prisoner if it were cleat 
that the exception would have been sustained if taken in 
apt time. But the exception could not be sustained if it had 
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been taken in apt time. It seems that the exact age of the 
child was not known, and two medical experts were exam- 
ined and gave their opinion that she was under ten years of 
age. We think that this was proper. 

The prisoner asked his Honor to charge the jury that there 
was no evidence of sufficient penetration to constitute the 
crime. 

His Honor could not have charged that there was no evi- 
dence of penetration, for there were the declarations to that 
effect of the child herself, and the opinions and statement 
of facts by two experts; and his Honor charged the jury 
that actual penetration was necessary to constitute the crime, 
but that no particular depth of penetration was necessary. 
: There are no grounds for a venire de novo. 

The prisoner moved in arrest of judgment, because the in- 
dictment did not charge that the prisoner did ravish the 
child. It was not necessary so to charge. If the consent 
of the child had been proved, it would have availed the pris- 
oner nothing. ‘The offense consists not in ravishing, but in 
carnally knowing and abusing the child. There is no ground 
to arrest the judgment. 

There is no error in the record. 

Let this opinion be certified to the Criminal Court of Law 
ot New Hanover, that said court may proceed to judgment 
and execution according to law. 


Per Curiam. There is no error. 
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WILLIAM P. MOORE ». ALEXANDER MITCHELL and THOMAS 
J. MITCHELL. 


In an action sounding in damages, for an unliquidated money demand, a 
judgment by default final is irregular, and on motion will be set aside. 


Motion to set aside a judgment by default final, heard be- 
fore Mitchell, J., at Spring Term, 1867, of the Superior Court 
of Craven. 

An action of assumpsit, for an unliquidated money de- 
mand, was brought by the plaintiff against the defendants 
to Spring Term, 1866. The cause was continued to Fall 
Term, when, the defendants not appearing by attorney or in 
person, judgment final by default was entered against them 
“for $11,160.49, of which $9,233.39 is principal money.” 
This judgment was rendered on Saturday afternoon of the 
term, his Honor having instructed the attorneys of the court 
to enter judgments in plain cases, and it did not appear that 
he was on the bench when it was entered. Execution was 
issued upon the judgment, but was afterwards stayed by a 
writ of injunction. 

The motion to set aside the judgment was allowed, and 
the plaintiff appealed. 


Haughton, for the appellant. 


Graham and Strong, contra. 

The judgment was contrary to the course and practice of 
the court. Rev. Code, c. 31, s. 57 (2) and s. 91; Steph. Pl., 
105; Hartsfield v. Jones, 4 Jon., 309; Williams v. Beasley, 13 
Tre., 112. 

Therefore, being irregular, it should be set aside. Wins- 
low v. Anderson, 2 Dev. & Bat., 9; Powell v. Jopling, 2 Jon., 
400; Bender v. Askew, 3 Dev., 149; White v. Albertson, ibid, 
241; Crumpler v. Governor, 1 Dev., 52; Andrew v. Devane, 











AS 








JUNE TERM, 1867. 





Moore v. Mitchell. 





2 Hay., 373; Williams v. Beasley, 13 Ire., 112; Keaton v. 
Banks, 10 Ire., 381; Davis v. Shaver, ante, 18; Sharp v. Rin- 
lels, ante, 34; Whitley v. Black, 2 Hawk., 179; Pettijohn v. 
Beaseley, 1 Dev. & Bat., 254. 


Reape, J. An irregular judgment may be set aside at a 
subsequent term. An irregular judgment is one contrary 
to the course and practice of the court. 

The exigency of the writ was to “answer the plaintiff of 
a plea of trespass on the case to his damage fifteen thousand 
dollars ”—unliquidated damages. 

The judgment was: “the defendants failing to appear, 
judgment final by default is entered against them for 
$11,160.49, of which $9,233 is principal money.” 

At the next term the defendants moved to set aside the 
judgment, and the motion was allowed. The question is, 
Had the court the power to set aside the judgment ? 

Our statute, Rev. Code, c. 31, s. 57, provides that upon 
failure of the defendant to appear and plead, the plaintiff 
may have judgment by default, which, in actions of debt, 
shall be final, unless where damages are suggested on the 
roll; and in that case, and in all others not specially pro- 
vided for, where the recovery shall be in damages, a writ of 
enquiry shall be executed at the next term. At the appear- 
ance term it would have been regular, and according to the 
course and practice of the court, to enter judgment by de- 
fault, (the defendant not appearing,) and award a writ of 
enquiry to be executed at the next term, when a jury would 
pass upon the damages, and the court render judgment upon 
the verdict. Here the case was not submitted to a jury 
at all, but the court ascertained the damages and gave final 
judgment. This was certainly irregular, and the judgment 
was properly set aside. 

In justice to the learned Judge who presided, it is proper 
to say that under leave given to the attornies to enter judg- 
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ment in plain cases, the plaintiff's attorney, by mistake, en- 
tered up the irregular judgment. By plain cases the Judge 
doubtless meant such cases as are enumerated in section 91 
of said statute. 

There is no error. 


Per Curiam. 








SAMUEL T. STANCILL eo. JOSEPH F. BRANCH. 


Where the defendant in an execution had conveyed all his property, real 
and personal, to a third person, Held that the plaintiff had a right to di- 
rect the officer to levy upon the real estate before the personalty. 

A defendant may, expressly or by implication, waive the right to have his 
personal estate levied upon before his real estate, and a fraudulent con- 
veyance of all his estate will amount to such a waiver. 

(Sloan v. Stanly, 11 Ire., 627, cited and approved.) 


Mortoy, to amend a constable’s return upon an execution, 
and for a ven. ex., heard before Barnes, J., at Spring Term, 
1867, of the Superior Court of Norraampron. 

The case has already been before this court,—see ante, 
p. 217. Upon coming before his Honor at the last term of 
the Superior Court, it appeared that previously to the levy, 
(which was one of several amounting in all to some $1,500,) 
the defendant had told the plaintiff that he had sold all his 
property to one Goodwyn; also, that in December, 1865, 
and again about the Ist of May, 1866, the defendant had 
made conveyances of all his property to Goodwyn, neither 
of which, from some formal defect, had been registered. 
That on the 3d July, 1866, he made another such convey- 
ance, which was registered. At the time of the levy the 
defendant had in his possession some $1,500 worth of per- 
sonal property, consisting of horses, cattle, furniture, &c., 
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which had been included in his conveyances, also a yoke of 
oxen, not so included. After hearing this evidence the 
court allowed the officer to amend his return, which he did, 
in the following words: “In consequence of a conversation 
had with the plaintiff, in which he said there was doubt 
whether the personal property in the possession of the de- 
fendant was his, as he, the defendant, had told him, plain- 
tiff, that he had sold it, and he, plaintiff, did not wish to 
have to give me a bond of indemnity; in which said conver- 
sation plaintiff directed me not to levy upon personal pro- 
perty, but upon the land, I have not gone to the defendant’s 
house to look for goods and chattels upon which to levy, 
but have levied this execution upon the following lands, 
(describing them,) June 9th, 1866.” Thereupon the court 
ordered a ven. ex. to issue to sell the lands levied on, and the 
defendant appealed. 


Bragg, for the appellant. 

Constable must first levy on personal estate, and if he do 
not so levy, his return must show that it was for want of 
goods and chattels. Henshaw v. Branson, 3 Ire., 298; Jones 
v. Austin, 10 Ire., 20. 

In Sloan v. Stanly, 11 Ire., 630, it appeared that the officer 
did not know that the defendant had goods. Here it was 
known to him. 


Rogers & Batchelor, and Peebles, contra. 

1. The conduct of the defendant in regard to his property 
amounts to an estoppel in pais to assert, as against the plain- 
tiff, that he had personal property that might be levied upon. 
See Bird v. Benton, 2 Dev., 179; Pickard v. Sears, 33 Com. 
Law, 115; Mason v. Williams, 8 Jon., 478; Hearne v. Rogers, 
13 Com. Law, 449; Graves v. Key, 23 Com. Law, 79, 4 Kent, 
p. 268, n. (c.) 7th ed. Phil. & Amos Ev., 378. 

2. At least it is a waiver of his privilege to have his per- 
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sonal estate taken first. Sloan v. Stanly, 11 Ire., 627; Tyser 
v. Short, 5 Jon., 279. See also Jones v. Austin, 10 Ire., 20, 
as to presumptions in favor of the order below. 

3. The usual words “ For want of goods and chattels,” do 
not constitute a legal formula, but may be supplied by ex- 
pressions equivalent, or by any that satisfy the requirements 
of the law in regard to levies upon realty and personalty. 
Compare Henshaw v. Branson, 3 Ire., 298, with Tyser v. 
Short, Sloan v. Stanly, and Jones v. Austin; also see Rev. 
Code, c. 62, s. 16; Smith v. Low, 2 Ire. 457; Blanchard v. 
Blanchard, 3 Ire., 105. 


Battie, J. In the case of Sloan v. Stanly, 11 Ire., 627, it 
was decided that where an execution is about to be levied 
by a constable, the debtor, if he has personal property, must 
show it, and, if he do not, the officer commits no wrong by 
levying on the land in the first instance. So, if it do not 
appear that the officer knew of the existence of the personal 
property, he is justifiable in levying on the real estate. The 
present case differs from the one referred to in the fact that 
the officer knew that the debtor was in the possession of 
goods and chattels, as well as of lands; but he was in- 
formed, and had good reason to believe that the debtor had 
conveyed, or was endeavoring to convey all his property, 
both real and personal, to a third person. The plaintiff in 
the execution had the right to test the validity of that con- 
veyance; and we think he had the option to select which 
kind of property should be levied on, for the purpose of try- 
ing the title. It is manifest that less difficulty would be 
encountered by a levy upon the land than upon the personal 
property of the debtor; and, according to the facts stated in 
the constable’s return, the court was authorized to grant 
the order for a venditioni exponas. 

It is very certain, we think, that a debtor may, if he pre- 
fer to keep his personal property, request the officer to levy 
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upon his land, and the officer will be justified in so doing, 
and stating the request in his return. So, in our opinion, an 
attempted fraudulent conveyance of all his property by a 
debtor will amount to a waiver of his right to have his per- 
sonal property taken in preference to his land, and the officer 
may levy, in the first instance, upon the land and make his 
reason known in his return. The right to have his personal 
property taken and sold before his realty is intended as a ben- 
efit to the debtor, and there is no reason why he may not 
waive, or forfeit it. In either case where the facts are made 
known to the court, in the return of the officer, the court may 
proceed to act upon it, and order the sale of the land for the 
satisfaction of the debt. 


Per Curiam. Judgment affirmed. 








JAMES BROOKS v. CALVIN TUCKER and others, 


A report of commissioners under c, 40 of the Revised Code, (Draining 
Lands,) which fails to assess and apportion that part of the labor which, 
under s. 10, is to be contributed by the defendants, is fatally defective. 


Exception to a report under a petition for a canal to drain 
lands, heard before Barnes, J., at Spring Term, 1867, of the 
Superior Court of Prrr. 

The petition was filed to August Term, 1866, of the County 
Court of Pitt, and set forth that the petitioner was the owner 
of swamp land that could be drained only through the lands 
of the defendant Tucker, and that the canal into which it 
was proposed to discharge the one prayed for, after leaving 
Tucker's land, ran through the lands of the other defendants. 

The prayer was in the usual form. 

Commissioners having been appointed, reported to the 
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next term that they had laid off a canal as above specified, 
and assessed the labor to be contributed by the petitioner, 
but omitted to make an assessment of that to be contributed 
by the defendants. 

An exception was taken to the report by the petitioner, 
on account of the omission above mentioned. This was 
overruled in the County Court, but upon appeal was sus- 
tained by his Honor. Thereupon the defendants appealed to 
this court. 


No counsel for the appellant. 
Haywood, contra. 


Bartiz, J. In the 40th chapter of the Revised Code, 
entitled “Draining and Damming Low Lands,” there is 
a provision (s. 8) enabling the proprietor of any low or 


flat lands to drain them by cutting a ditch or canal 
into a canal belonging to other persons. The 9th sec- 
tion prescribes that such owners shall be made parties 
defendants to the petition required by previous sections, and 
proceeds to point out the manner and terms in and under 
which it may be done. The 10th section requires that the 
commissioners, who may have been appointed to determine 
the route of the proposed ditch or canal, and its width, 
depth, &c., shall, besides the damages which they may assess 
against the petitioner for the privilege of draining into the 
canal of other persons, “assess and apportion the labor 
which the petitioner and defendants shall severally contri- 
bute towards repairing the canal or canals, into or through 
which the petitioner drains the water from his lands, and 
report the same to court, which, when confirmed, shall 
stand as a judgment of the court against each of the parties, 
his executors and administrators, heirs and assigns.” 

In the case now before us, the commissioners, having act- 
ed, made a report, in which they assessed the proportion of 
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the expenses which the petitioner should bear in clearing 
out the canal into which his ditch or canal drained, but 
omitted to assess the defendants, or any, or either of them, 
with any part of such expenses. For this, as well as for 
some other matters, the petitioner excepted to the report, 
and moved to have it set aside. This motion was refused in 
the County Court, but, upon appeal, was sustained in the 
Superior Court, and, from the order of the latter, the case 
comes by appeal before us. 

It is manifest that the requirement of the 10th section of 
the act is of vital importance to the parties. Without it, 
the petitioner has no means of enforcing the performance 
by the defendants of the work and labor, without which the 
canal into which he drains may become useless, or perhaps 
a nuisance. The omission of it, then, in the report of the 
commissioners must be deemed fatal, and the report ought 
to be set aside. 

The order made in the Superior Court must be affirmed, 
and this must be certified to that court, to the end that a 
writ of procedendo may issue to the County Court, directing 
them to set aside the report of the commissioners and pro- 
ceed with the cause. 


Per Curiax. Ordered accordingly. 
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THE STATE v. ARCHIBALD KNOX. 


Although one believes the allegation to which he testifies, yet unless he has 
probable cause for such belief, he may be convicted of perjury. 

Although it be error to charge that the doctrine of ‘“‘reasonable doubt” 
does not apply in trials for misdemeanors, yet where the instructions 
taken altogether gave the prisoner the benefit of that doctrine, and in- 
formed the jury that they must be ‘‘fully satisfied” before convicting, 
held that there was no error. 

(State v. Sears, ante, 146, cited and approved.) 


Persury, tried before Barnes, J., at Spring Term, 1867, of 
the Superior Court of Jounston. 

It appeared that upon an indictment for assault and bat- 
tery, tried at Fall Term, 1866, of Johnston Superior Court, 
one Allen had been examined as a witness, and that there- 
upon, on the same trial, the present defendant was called 
and swore that “he knew the general character of Allen for 
truth, and that it was bad.” 

It also appeared that Allen’s general character for truth 
was good, and the question arose whether Knox had sworn 
the contrary wickedly, knowingly, &c. Upon this point 
much testimony was introduced upon both sides. 

The court charged the jury that if it had been proved 
fully to their satisfaction that the defendant testified as 
charged in the indictment, and that he believed it, yet if he 
had no probable cause for such belief, and might with little 
trouble have ascertained the contrary, he would be guilty. 

The court was asked on behalf of the defendant to charge 
that the jury must be satisfied, beyond a reasonable doubt, 
before they could convict, but it declined to do so, on the 
ground that that doctrine did not apply except in capital 
felonies; that the rule here was, They should be satisfied as 
reasonable and conscientious men to the extent that they 
could rest quietly and conscientiously upon the recollection 
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that they had convicted a guilty man, and if not fully satis- 
fied to this extent and degree, they should acquit. 

Verdict, guilty; rule for a new trial; rule discharged; 
judgment, and appeal. 


Badger, for the State. 
No counsel for the defendant. 


Reape, J. His Honor’s instructions to the jury, as to what 
constitutes perjury, are well sustained by the authorities. It 
is not true that there can be no perjury where a man believes 
what he swears. He ought, at least, to have probable cause 
for his belief. If a man swear to a matter, of which he has 
no knowledge, although he believes it to be true, and al- 
though it turns out to be true, it is perjury; for, where there 
is this kind of rashness and corruption, the law implies 
malice. 6 Binny, 240. 

His Honor was asked to charge the jury that they must 
be satisfied beyond a reasonable doubt before they could con- 
vict, and he declined to give the instruction,’ saying that it 
did not apply to misdemeanors, but only to capital felonies. 
If his Honor had stopped there we should feel obliged to 
grant a venire de novo, as we have no hesitation in saying 
that the certainty to which a jury should be brought before 
rendering a verdict of guilty is the same for all grades of 
criminal offences. 

What amount of evidence in any particular case will re- 
move reasonable doubt is a question solely for the jury, and 
will be met by the parties with more or less success as they 
know more or less of human nature in general, or of the 
particular temper of the jury before them. Whatever be 
the difficulty involved in it, it is not met by any rule of law. 
In one case it may be simply the greater improbability of 
the commission of such an offence that will suggest the 
necessity of introducing more evidence than in a different 
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case. As an example of this we see that in practice some 
misdemeanors require more evidence than others, although, 
as regards punishment, of the same grade: more than this, 
assaults have been charged that were of an enormity so great 
as to demand for their proof more testimony than in some 
cases probably would have secured a conviction of murder. 
So again a knowledge of the consequences of a conviction to 
the prisoner, may of itself arouse in the jury so keen a sense 
of their responsibility to the truth, as reasonably to induce 
the prosecutor to add other evidence to what would have 
sufficed for a conviction in a case of less consequence. For 
instance, asa matter of law it is not easy to say whya 
charge of horse-stealing should require more evidence for 
its establishment now than it did before the passage of the 
late act rendering it capital; yet in practice it may be safe 
to presume that it will. 

Observations of this sort should not be confounded with 
the rule which defines the amount of effect which must be 
produced upon the minds of the jury in order to justify con- 
viction. Whatever be the charge, the law requires that the 
evidence shall produce that result which very commonly is 
described as involving an absence of “reasonable doubt,” 
but which may be denoted as well by: other language; as, 
for instance upon the whole, by that which here has been 
employed by the court below. We have taken occasion re- 
cently to say that there is no formula in the phrase “ reason- 
able doubt.” State v. Sears, ante, 146. What is demanded 
is that the jury shall be fully satisfied of the truth of the 
charge, due regard being had to the presumption of inno- 
cence, (a presumption for all grades of offences,) and to the 
consequent rule as to the burden of proof. 

Let this be certified, &c. 


Per Coriam. There is no error. 
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WILLIAM J. BINGHAM, and sons » PHARAOH RICHARDSON 
and others. 


The Ordinance of the Convention of June 1866, entitled “‘An Ordinance 
to change the jurisdiction of the courts and the rules of pleading 
therein,” is general, and applies to writs of sci. fa, from the Supreme 
Court as well as those from the County and Superior Courts. 

(Parker v. Shannonhouse, ante 209, cited and approved. 


Scrre Facts, issued from January Term, 1867, to the pre- 
sent term of this court, upon a judgment rendered at June 
Term, 1864, on which only one writ of execution (return- 
able to December Term, 1864,) had been issued. 


Phillips & Battle, for the plaintiffs. 
Rogers & Batchelor, for the defendants. 


Pearson, C. J. Weare of opinipn that the 5th section of the 
Ordinance of the Convention (June 1866, c. 19,) applies to 
‘a sci. fa. issuing from the Supreme Court as well as from the 
other courts. 

The words are broad enough to embrace process of this 
court, and the supposed mischief which it was made to 
remedy is the same. So although the Supreme Court is not 
named in so many words in any clause of the ordinance, yet 
a fair construction brings the court within the meaning of 
the ordinance. The caption, “ An Ordinance to change the 
jurisdiction ot the courts and the rules of pleading therein,” 
is general. The first section is also general: “The jurisdic- 
tion of the several courts of the State and of the justices of 
the peace, except as provided in this ordinance, shall be as 
in the year 1860.” So the 5th section is general: “ Dor- 
mant judgments shall only be revived by actions of debt, 
and every scire facias to revive a judgment shall be dis. 
missed on motion.” The fact that the Superior Courts and 
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the County Courts are expressly named in the ordinance, is 
not sufficient to take the Supreme Court out of the general 
words; for the especial provisions and restrictions contem- 
plated in reference to these courts made it necessary to name 
them, and there was no such necessity to name this court, 
although it was meant to bring it within the general pro- 
visions. 

Under the authority of Parker v. Shannonhouse, ante 209, 
the motion to dismiss is allowed. The plaintiff must resort 
to an action of debt in the Superior Court. 

Since delivering the opinion in Parker v. Shannonhouse, 
by accident I met with a passage in my Lord Coke, which 
so fully sustains the reasoning as to induce me to cite it: 
“This statute is in affirmation, and therefore it restraineth 
not the common law; but the party may waive the benefit 
of the scire facias given by this act, and take his original 
action of debt by the common law; 2 Inst., 471, comment- 


ing on stat. 13, Edw. I, c. 45.” 

So, the Convention may take away the benefit of the scire 
facias, and leave the party to his original action of debt by 
the common law. 


Per Curiax. Sci. fa. dismissed. 
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DANIEL McARTHUR e. HUGH JOHNSON. 


Where one proposed to coavey a tract of land in trust, and his brother un- 
dertook to have the deed drawn, but, without the knowledge of the ven- 
dor, inserted therein a conveyance also of another tract in trust for himself, 
and, upon presenting the deed for execution, in reply to a question by 
the vendor, said that it was ‘‘all right,” whereupon the latter executed 
it without reading it, or hearing it read; Held, that the conveyance of 
the second tract was valid at law. 

Distinction between fraud in the factum, and other fraud attending the ex- 
ecution of deeds, stated and applied. 

(Logan v. Simmons, 1 Dev. & Bat., 13; Reed v. Moore, 3 Ire., 310; Canoy v. 
Troutman, 7 Ire., 155; Gant v. Hunsucker, 12 Ire., 254; Nichols v. Holmes, 1 
Jon., 360; Gwynn v. Hodge, 4 Jon., 168, cited and approved. McKerall v. 
Cheek, 2 Hawks, 343, overruled.) 


Trespass, Q. C. F., tried before Fowle, J., at Spring Term, 
1867, of the Superior Court of Rosgson. 

Both parties claimed under one John L. McArthur. As 
part of his title the plaintiff introduced a deed executed un- 
der the following circumstances: 

In March, 1853, John L. McArthur, then about twenty- 
two years of age, contracted to sell a tract of fifty acres of 
land to the defendant. On the day after, being upon his 
way to visit the South-west, after some discussion as to the 
best mode of making the conveyance, one Angus L. McAr- 
thur, an older brother of John, suggested that one McCal- 
lum, who lived upon the road they were traveling, should 
write a power of attorney authorizing one Daniel McLean 
to make the necessary deed in John’s absence. On reach- 
ing McCallum’s, John remained in the buggy, and Angus 
went into the house. After some time he returned in com- 
pany with McCallum, bringing a deed, which, in reply to a 
question by John, he said was “all right.” Thereupon John, 
(still sitting in the buggy,) without reading it or having it 
read to him, executed the deed, artd then, in company with 
Angus, continued his journey. 
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The deed included not only the fifty acre tract, but also 
one of twenty acres, (that in controversy,) and authorized 
McLean to convey the latter to Angus. This was done 
without the knowledge or consent of John. By various 
subsequent conveyances this title to the twenty acre tract 
vested in the plaintiff. 

His Honor charged the jury that if they believed that the 
execution of the power of attorney was obtained by the 
fraudulent representation that it authorized a conveyance of 
only fifty acres of land, whilst, in fact, it also embraced the 
twenty acre tract, it was void: at least so far as the latter 
tract was concerned; and that, in such case, no title passed 
to Angus L. McArthur under the subsequent conveyance by 
McLean to him. 

Verdict, Not guilty; Rule for a new trial; rule discharged, 
and appeal by the plaintiff. 


Leitch, for the appellant, cited Logan v. Simmons, 1 Dev. 
& Bat., 13; Reed v. Moore, 3 Ire., 310; Canoy v. Troutman, 
7 Ire., 155; Gant v. Hunsucker, 12 Ire., 254; Devereux v. 
Burgwyn, 11 Ive., 490; Nichols v. Holmes, 1 Jon. 360; Gwynn 
v. Hodge, 4 Jon., 168; also 2 BI., 295, ibid, 309, n. 30, and 
distinguished from the present case that of McKerall v. 
Cheek, 2 Hawks, 343. 


No counsel, contra. 


Battie, J. The decision of this case depends upon the 
question whether the fraud alleged to have been practiced 
upon John L. McArthur, in the execution of the power of 
attorney to Daniel McLean, under whom the plaintiff claims, 
was a fraud in the factum of the deed, or a fraud in the con- 
sideration of it, or in some matter collateral toit. Itisa 
well established distinction that, for a fraud of the first 
kind, the deed may be avoided at law, while for a fraud of 
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either of the two last kinds relief can be had only in a 
Court of Equity; Reedjv. Moore, 3 Ire., 310; Canoy v. Trrout- 
man, 7 Ire., 155; Gant v. Hunsucker, 12 Ire., 254; Nichols v. 
Holmes, 1 Jon., 360; Gwynn v. Hodge, 4 Jon., 168; Logan v. 
Simmons, 1 Dev. & Bat., 13. 

An instance of fraud in the factum is when the grantor 
intends to execute a certain deed, and another is surrepti- 
tiously substituted in the place of it. See Gant v. Hun- 
sucker and Nichols v. Holmes, ubi supra. Another instance 
is afforded by the case of a deed executed by a blind or 
illiterate person, when it has been read falsely to him upon 
his request to have it read; 2 Black Com., 304; J/anser's 
case, 2 Coke’s Rep., 3. These authorities show that the 
party was fraudulently made to sign, seal and deliver a dif- 
ferent instrument from that which he intended, so that it 
could not be said to be his deed. Several of the cases in our 
Reports referred to above furnish examples of what is meant 
by fraud in the consideration of the deed, or in the false 
representation of some matter or thing collateral to it. In 
all of them it will be seen that the party knowingly exe- 
cutes the very instrument which he intended, but is in- 
duced to do so by means of some fraud in the treaty, or 
some fraudulent representation or pretence. In this cate- 
gory is included the case of a man who can read the instru- 
ment which he signs, seals and delivers, but refuses or 
neglects to do so. Such a man is bound by the deed at law, 
though a court of equity may give relief against it. In 
support of this position the authority of Sheppard’s Touch- 
stone is directly in point; “If the party that is to seal the 
deed can read himself, and doth not, or, being an illiterate 
or a blind man, doth not require to hear the deed read, or 
the contents thereof declared; in these cases, albeit the 
deed be contrary to his mind, yet it is good and unavoidable 
at law; but equity may correct mistakes, frauds, &c.” See 
1 Shep. Touch., 56, (30 Law Lib., 121.) 
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While coming to the conclusion that the deed in the case 
now before us is not one which can be avoided at law, we are 
aware thata different decision was madein the case of {ce Kerall 
v. Cheek, 2 Hawk., 343. There asheriff’s deed conveyed three 
hundred acres of land, but it having been proved that he in- 
tended to convey only one hundred and twenty, and would 
not have executed the deed, had not the courses, of which 
he was ignorant, been inserted in such a way as to deceive 
him as to the quantity, it was held that the deed was not 
conclusive, and that the question ought to have been left to 
the jury to say whether it was fraudulently obtained; for, of 
the question of fraud, a court of law had cognizance as well 
asa court of equity. The case was decided without argu- 
ment, and no authorities are referred to in support of the 
opinion of the court. What is more material in lessening 
the authority of the case, not a word is said about the dis- 
tinction between fraud in the factum of the deed and fraud 
in the consideration, or in some matter collateral to the 
deed. That distinction, and the reasons upon which it is 
founded, in assigning one kind of fraud to the jurisdiction 
of a court of law, and another to that of a court of equity, 
seems to have been first noticed and explained in this State 
in the case of Logan v. Simmons, 1 Dev. & Bat., 13. In 
that case these remarks are found: “The counsel for the 
plaintiff, however, insisted upon the general observation, 
that upon questions of fraud, the jurisdiction of courts of 
law and equity is concurrent. In its generality that posi- 
tion is inaccurate. As to many and most cases it is true; 
but there are numerous frauds which can be alleged, inves- 
tigated and relieved against in equity only. Where a con- 
veyance is not avoided by statute, and where the objection 
is grounded upon imposition in the treaty, and not upon 
undue and unlawful means used for obtaining the execu- 
tion,—the factum, of the particular instrument, relief in equity 
is most appropriate, and generally can be had there only. 
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A court of equity can do complete justice in such cases by 
holding the instrument to be a security for what was advanced 
upon the treaty or done under the contract, while a court of 
law would be in danger of doing wrong éo one of the par- 
ties, at all events, by being obliged to pronounce the whole 
conclusively void or valid, for all purposes.” McKerall v. 
Cheek, ubi supra, affords an instance of what would be the 
hardship and injustice of allowing the conveyances to be 
avoided at law; the sheriff’s deed would not have conveyed 
even what the parties intended to convey; and thus innocent 
persons claiming under him would have been defeated of 
their just rights; while in a court of equity the instrument 
would have been avoided only as to the part of the land 
fraudulently inserted in it. At all events, the court of equity 
would not have avoided it in toto, but would have so moulded 
it as to do exact justice between the respective parties. For 
these reasons, we are of opinion that the decision in McKe- 
rall v. Cheek cannot be sustained, and that his Honor 
in the court below erred in following that case, instead of 
the principle of the more recent decisions in this court. 
The judgment must be reversed, and a venire de novo 
awarded. 


Per Curiam. Venire de novo. 
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ROBERT W. MINOR v. JOHN G. HARRIS. 


Defendants have a right to appeal from an interlocutory order of the 
County Court appointing four freeholders to view, lay off and value land 
for a mill site under Rev. Code, c. 71, s. 1. 

The rule upon this subject contained in the Revised Statutes, and admin- 
istered in Brooks v. Morgan. 5 Ire., 481, has been reversed by the provis- 


ions of the Revised Code, c. 4, s. 1. 
(Hunt v. Crowell, 2 Mur., 424; Harvey v. Smith, 1 Dev. & Bat., 186; Anders 
¥. Anders, 4 Jon., 243; Mastin v. Porter, 10 Ire., 1, cited and approved.) 


Motion to dismiss an appeal from an. interlocutory order 
in the County Court, heard before Warren, J., at Spring 
Term, 1867, of the Superior Court of GranviLLe. 

A petition had been filed in the County Court of Gran- 
ville under c. 71, s. 1, of the Rev. Code, asking for the con- 
demnation of an acre of land belonging to the defendant, 
for a mill site. The cause having been heard in that court 
upon the petition, answer and proofs, an order was granted 
appointing four freeholders to view, lay off and value an 
acre of land as prayed for. From this order the defendant 
prayed for and obtained an appeal. In the Superior Court, 
upon motion, the appeal was dismissed, and the defendant 
appealed a second time to this court. 


Edwards, for the appellant. 

The case of Brooks v. Morgan, 5 Ire., 481, was decided 
tpon the wording of the Rev. Stat., c. 4,s. 1, which has 
been changed by the Rev. Code, c. 4, 8. 1. Besides, even 
under the Rev. Stat., in Burgess v. Clark, 13 Ire., 109, an 
appeal was allowed. 


Moore, contra. 


Brooks v. Morgan is a decision upon the very point, and 
is sustained by Raleigh d& Gaston R. R. v. Jones, 1 Ire., 24, 
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Stanly v. Watson, 11 Ire., 124, Collins v. Haughton, 4 Ire., 
420. So far as Green v. Eatman, 2 Mur., 12, is opposed to 
this it must be considered overruled. Burgess v. Clark is 
distinguishable. 


Barrie, J. The only question presented in this case is 
whether the defendant had the right to appeal to the Supe- 
rior Court from the order made in the County Court. 

The plaintiff's counsel contends that he had not: Ist. be- 
cause no appeal is given in such case, either by the 74th 
chapter of the Revised Code, under which the petition was 
filed, or by the general law concerning appeals, contained 
in the 4th chapter of the Code; 2ndly, because the order 
was not of that kind of interlocutory orders from which an 
appeal is allowed. 

In support of the first objection the case of Brooks v. Mor- 
gan, 5 lre., 481, is relied upon as an authority directly in 
point. This decision was made at June Term, 1845, after 
argument and full consideration, and we consider it as de- 
cisive of the question as the law ot appeals then stood, not- 
withstanding that the subsequent case of Burgess v. Clark, 
13 Ire., 109, seems to assume the contrary. 

The principle decided was, that no appeal being given in 
the chapter concerning “Mills and Millers,” (Rev. Stat., 
c. 74,) and the proceedings being summary and peculiar, 
not according to the course of the common law, but pre- 
scribed under peculiar circumstances, the right of appeal 
was not embraced in the 4th chapter, which declares in the 
first section, “That when any person, either plaintiff or de- 
fendant, or who shall be interested, shall be dissatisfied with 
the sentence, judgment or decree of any County Court, he 
may appeal from such sentence, judgment or decree to the 
next Superior Court,” &c. But we think that the corres- 
ponding chapter of the Rev. Code (c. 4, 8. 1,) has altered 
this principle by declaring that “ Every free person, whether 
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plaintiff or defendant, who shall be dissatisfied with the 
sentence, judgment or decree of the County Court, shall be 
entitled to have, unless the same be expressly forbidden by 
law, an appeal therefrom to the Superior Court of law,” &c. 
Here the right of appeal is given to parties in the most gen- 
eral terms, unless the same is expressly forbidden by law, which 
in our opinion was intended to reverse the rule laid down in 
Brooks v. Morgan, that, in cases of the kind there mention- 
ed, no appeal should be allowed, unless expressly given by 
statute. That such was the intention oft the Revised Code 
is still further manifested by the omission in the second sec- 
tion to give an appeal from any order of the County Court 
relating to Mills, while the corresponding chapter and sec- 
tion of the Revised Statutes gave it in one case, to wit: 
when either party “is dissatisfied with the judgment of the 
court upon the verdict of the jury, rendered upon the peti- 
tion of any person alleging that he is injured by the erection 
of a mill.” In Brooks v. Morgan this provision of the Re- 
vised Statutes was relied upon as an additional argument to 
prove that, in controversies about Mills, the right of appeal 
was confined to the single case just mentioned. The omis- 
sion of a similar provision in the Revised Code, c. 4, s. 2, 
leads us to the conclusion that an appeal from every order, 
amounting to a sentence, judgment or decree of the County 
Court, made in the course of any controversy concerning 
Mills was sufficiently provided for by the terms of the first 
section. 

The second objection to the appeal is that it was taken 
from an interlocutory order, and not from a final judgment 
of the County Court. It seemed at one time to have been 
doubted whether such an objection was not fatal, but it was 
at an early period settled to the contrary. Hunt v. Crowell, 
2 Mur., 424. In some cases it is not only competent but 
the proper course for the dissatisfied party to appeal from 
such an order, (Harvey v. Smith, 1 Dev. & Bat., 186,) and in 
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others, advantages otherwise available may be lost by omit- 
ting to take such appeal. Anders v. Anders, 4 Jon., 243. 
In Hunt v. Crowell it was said by the court, “ That whenever 
the question presented by the County Court is such that a 
judgment upon it one way would put an end to the cause, 
it may be appealed from.” This rule has been followed ever 
since, (see Mastin v. Porter, 10 Ire., 1,) and is decisive in 
favor of the appeal in the present case. Had the County 
Court refused to make an order condemning the defen- 
dant’s land, and dismissed the petition, the plaintiff would 
have had a right of appeal, because as to him it would have 
been a final judgment; but, as it was made in his favor, it 
was as to the defendant interlocutory only. But, upon the 
principle of mutuality, he also ought to be allowed an 
appeal. 

The judgment of the Superior Court must be reversed, 
and a certificate to that effect must be sent to the court 
below. 


Per Curiaq. Judgment reversed. 
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THE STATE upon the relation of OCTAVIA DELOACH o. AN- 


THONY MARTIN. 


The rule, that words which, from the context, it is manifest have been 
omitted in a deed or a will may be supplied by construction, held to apply 
also in construing records. 

Therefore, where a motion had been made by the defendant in the County 
Court to quash certain proceedings in bastardy, and a counter motion by 
the State, for a continuance; and the record proceeded thus, “ there- 
upon the court refused to quash, and continued the case to the next 
Superior Court of Law to be held, &c., &c., without surety by consent :” 
Held that the record showed sufficiently that the defendant had appealed 
from the decision upon the motion to quash, and therefore that the cause, 
upon being carried up, was properly constituted in the Superior Court. 


“Morion to remand proceedings in bastardy which had 
been brought up from the County Court, heard before 
Barnes, J., at Spring Term, 1867, of the. Superior Court of 
NorTHaMpron. : 

Upon the return of the proceedings before the magistrate 
into the County Court of Northampton, the defendant’s 
counsel moved to quash because the proceedings did not 
show an affidavit by the mother, or that the child had been 
born within three years before the examination. This was 
resisted by the Solicitor for the State, who also made a 
counter motion to continue the case, in order that he might 
have an opportunity to procure anamendment. The County 
Court record then proceeded: “ And thereupon the court re- 
fused to quash, and continued the case to the next Superior 
Court of Law to be held for the county of Northampton at 
the Court House,” &c., &c., “ without surety by consent.” 

In the Superior Court the Attorney General moved to re- 
mand the case to the County Court. This motion having 
been overruled, he appealed. 


Attorney General, for the State. 
Bragg, for the defendant. 
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Battie, J. The record of the County Court, as it appears 
in the transcript sent to the Superior Court, is manifestly 
imperfect. Indeed it is senseless and unintelligible as it 
stands, but may be made intelligible and consistent by in- 
terposing the word “appeal” between the words “ continued 
the case” and “to the next Superior Court of Law,” &c. In 
wills and even in deeds it is well settled that a word or 
words, which it is manifest from the context have been 
omitted, may be supplied by construction. We cannot con- 
ceive of any reason why, in a similar case, a word or words 
may not be supplied by construction ina record. Of course 
it ought not, and will not be done unless it is clear beyond 
doubt that the word or words were omitted by mistake or 
inadvertence. 

In the present case the counsel for the defendant moved 
the County Court to quash the proceedings before the justice 
of the peace for error apparent therein, and at the same 
time the County Attorney moved for a continuance of the 
cause, for the purpose of giving an opportunity to the justice 
to amend the proceedings before him. The record states 
that the court thereupon refused to quash, “ and continued 
the case to the next Superior Court of Law,” &c. “Now the 
court had no power to continue the cause to the next Supe- 
rior Court, but, after refusing to quash the proceedings upon 
the defendant’s motion, it had the power to continue the 
cause to the next County Court; and it had the power also, 
and it was its duty, to allow an appeal to the defendant 
from the refusal to quash, which would, of course, have 
superseded the order for a continuance. Taking the 
record altogether, it is manifest that the court so acted. 
But the counsel for the State says that if we supply the 
word “appeal” it means an appeal from the order to con- 
tinue the cause, and not from the refusal to quash. 
This seems to us to be a hypercriticism. The defendant 
had undoubtedly a right, during the whole term of the 
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court, to appeal from the refusal of his motion to quash; 
and it is a fair construction of the record that he did appeal 
therefrom. 

If the above view of the record be correct the cause was 
properly constituted in the Superior Court, and his Honor 
did right in refusing the motion of the Attorney General to 
dismiss it. 


Per Curiam. Judgment affirmed. 








RUSSELL H. KINGSBURY e. WILLIAM H. HUGHES. 


The provision of the 5th section of the ordinance entitled ‘“* An Ordinance 
to change the jurisdiction of the Courts, &c.,” in regard to the dismis- 
sion of pending writs of sci. fa., cannot be taken advantage of without 
motion: 

Therefore, where the defendant failed to make any defence to a sci. fa., and 
thereupon judgment was given against him, Ae/d that such jndgment was 
regular and valid. 

(Allison v. Hancock, 2 Dev. 296, cited and approved.) 


Morioy, to set aside a judgment, &c., heard at Spring Term, 
1867, of the Superior Court of Granvitie, before Warren, J. 

At Spring Term, 1863, of that Court, the plaintiff 
had recovered judgment against the defendant for $621. 
Upon this judgment a writ of sci. fa. issued returnable to 
Fall Term, 1866, and at that term judgment was taken by 
default. Thereupon a writ of fi. fa. having been placed in 
the hands of the sheriff, a part of the money was made, 
and returned with the writ to Spring Term, 1867. At this 
latter term, after notice to the plaintiff, the defendant’s coun- 
sel moved to set aside the judgment at Fall Term, 1866, and 
also the writ of fi. fa. issued thereupon, upon the ground 
that the court had no jurisdiction to give such judgment. 








~_  -_ & ww we 
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His Honor refused to allow the motion, and the defendant 
appealed. 


Graham, for the appellant. 


1, The judgment was irregular and void, by the 5th seo- 
tion of the Convention Stay Law. 

2. Laches is not attributable to this defendant; tor the 
Convention, acting judicially, (Parker v. Shannonhouse, ante, 
209,) authorized a judgment for costs only, and the court 
could go no further. 

3. The ordinance is remedial, and so, to be construed be- 
nignantly. It requires no technicalities of appearance and 
pleading as in Davis v. Shaver, ante, 18; Sharp v. Rintels, 
ib., 34, and Crawford v. Bank, ib., 136. The sovereign Con- 
vention took cognizance of cases pending in court, and di- 
rected what judgments should be entered. The plaintiff, as 
actor, had either to stop short and discontinue his case, or 
to move to dismiss it at costs of the defendant. Evena 
confession of judgment would have been void. See State v. 
Nutt, ante, 20; Burbank v. Williams, ib., 37. 


Edwards, contra. 


The dismissal of the sci. fa. was a personal privilege of 
the appellant, and was waived by him: See 5th section of 
the ordinance, also the opinions in Griffis v. McNeill, ante, 
176, and Crawford v. Bank, ib., 136. 


Reape, J. The ordinance of the Convention entitled “ An 
ordinance to change the jurisdiction of the courts and the 
rules of pleading therein,” provides that “dormant judg- 
ments shall only be revived by actions of debt, and every 
scire facias to revive a judgment shall be dismissed on mo- 
tion, provided that those now issued shall be dismissed at 
the cost of the debtor.” 

The scire facias in this case was issued before the passage 
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of the ordinance, and the debtor was entitled to have the 
same dismissed on his motion, and at his cost. He did not 
move to have it dismissed, and judgment was entered 
against him. He now insists that he is entitled to have the 
judgment set aside as irregular and void; that the ordinance 
was an adjudication, and was mandatory to the court to 
dismiss the scire facias without motion; that the court had 
no power to render judgment even with the consent of the 
debtor, any more than a County Court would have the power 
to render judgment of death for a felony. It is difficult to 
conceive of any reason why the Convention should have or- 
dained any such arbitrary rule. The parties had a contro- 
versy regularly constituted in court. It was not within the 
power of the Convention to relieve either party from any 
liability incurred to the other. Possibly it had the power to 
change the remedy: but why it should arbitrarily change 
the remedy against the wishes of both parties is not appa- 
rent. If it be supposed that it was the purpose of the Con- 
vention to favor the debtor, it may be that an arbitrary rule 
to dismiss the case at his cost, so far from favoring would 
have very seriously damaged the debtor. Suppose that at 
the time of the passage of the ordinance, a scire facias had 
been pending in court for years, until the cost was more 
than the debt, and the debtor had a good defence, as pay- 
ment, and he is anxious to avail himself of this defence, 
and thereby avoid both the debt and the costs. Here, by 
this construction the ordinance cuts off his defence, and 
directs the court to dismiss the case and make the defend- 
ant pay the costs! It ought not to be supposed that the 
Convention, under the color of favoring a debtor, would 
thus have trifled with his rights and imposed upon him a 
heavy liability, not only without his consent, but against 
his protestation. It is believed to have been the intention 
of the Convention to favor the debtor so far as could be 
legitimately done by allowing him, if he thought proper, 
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to come forward and upon his own motion have the scire 
yacias dismissed, it he chose to pay the costs for the favor. 

The debtor did not so move in this case, and, therefore, 
it was proper in the court to give judgment on the scire 
jacias. It was a regular judgment entered according to the 
course and practice of the court, and the court, at a subse- 
quent term, had no power to set it aside. 

The act of 1777, Rev. Code, c. 115, s. 10, provided that no 
suit should be brought in the Superior Court for a less sum 
than one hundred dollars, &c.; and that, if any suit were 
brought for a less sum, the plaintiff should be nonsuited. 

In construing the statute, this court said, “The court does 
not, ex officio, order a nonsuit. It acts only on the defend- 
ant’s motion to that effect; for it may be that the defendant 
would prefer the bar of a verdict for a certain sum, to let- 
ting the plaintiff at large again; and the provision is not to 
be construed in favor of the plaintiff; but the defendant 
only;” Allison v. Hancock, 2 Dev., 296. It will be observed 
that that statute was in terms mandatory upon the court to 
nonsuit the plaintiff upon the fact appearing; and that it 
did not provide that it should be done on motion. Yet the 
court held that the defendant was not entitled to the benefit 
of the act, except on his motion. But in the case under 
consideration, the ordinance provides in terms that the scire 


facias shall be dismissed on motion. And, if the court would 


require a motion, when the act did not in terms require it, 
certainly it will require one when the ordinance does in 
terms require it. 


There is no error. 





Per Cvrriam. 





IN THE SUPREME COURT. 





Lipscomb v. Cheek. 





JOHN D. LIPSCOMB ¢. MERRITT CHEEK. 


A Constable, in whose hands a claim was placed for collection on the 16th 
March, 1861, and who took no steps to collect till January, 1863, when 
he collected in Confederate currency, is responsible after a demand in 
1866, for the ful/ amount of the claim, notwithstanding the Stay Laws 
of May and September, 1861. 

(Morgan v. Horne, Bus., 25, and Nixon v. Bagley, 7 Jon., 4, cited and ap- 
proved.) 


Dent on a Constable’s bond, carried up by appeal from a 
justice’s judgment and tried upon a case agreed before 
Warren, J., at Spring Term, 1867, of the Superior Court of 
ORANGE. 

On the 15th March, 1861, the defendant, then and for 
several years afterwards a Constable, received from the plain- 
tiff a note payable to a third person and not endorsed, the 
makers of which were solvent. In January, 1863, in the 
absence of instructions, the defendant collected the note 
in Confederate currency, and by mistake settled with another 
person than the plaintiff. In the month of , 1866, 
the plaintiff demanded the amount of principal and interest 
of the note, and upon a refusal to pay the whole amount 
issued his warrant, under which the plaintiff recovered judg- 
ment for the full value of the note, $38.10, with interest. 

At the term of the Superior Court to which appeal was 
taken the defendant obtained a rule authorizing him to pay 
into court $19.25, which covered the value of the currency 
received by him with interest and costs to that term. 
It was agreed that if his Honor should be of opinion with 
the defendant he should give judgment for the amount so 
paid in. Otherwise he should give judgment for the tull 
value of the note as above, and for costs. 

His Honor was of opinion with the plaintiff, and gave 
judgment accordingly. The defendant appealed. 
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Phillips & Battle, for the appellant. 
No counsel, contra. 


Barri, J. We concur in the opinion given by his Honor 
in the court below, that the plaintiff is entitled to recover 
the whole amount of his claim. From the facts stated in 
the case agreed it appears that the defendant received the 
note in question for collection on the 15th day of March, 
1861, and that he did nothing with it until the month 
of January, 1863. A delay of nearly two years must 
be regarded as prima facie evidence of negligence, and im- 
poses upon the defendant the necessity of an explanation. 
He accordingly does attempt to account for the delay by the 
allegation that he was prevented from collecting the claim 
by the successive stay laws of May and September, 1861. 
A little attention to dates, considered in connection with 
the rule of law which applies to collecting officers, will show 
the invalidity of the excuse. 

The claim was put into the defendant’s hands on the 15th 
day of March, 1861, and the first stay law was enacted and 
went into operation the 11th day of May in the same year. 
At the ensuing June Term of the Supreme Court that law 
was decided to be unconstitutional, in the case of Barnes v. 
Barnes, 8 Jon., 366; but, in the month of September fol- 
lowing, another act was passed which is generally known 
as the second stay law. The defendant, in the attempt to 
make good his excuse, is forced to contend that he was not 
guilty of any neglect by omitting to take any steps to col- 
lect between the 15th of March and the 11th of May, and 
in support of this he relies upon the rule of diligence as 
laid down in the case of Morgan v. Horne, Bus., 25. That 
rule is thus stated: “The degree of diligence to which a 
constable, acting in the capacity of a collecting agent, (un- 
der the act of 1818,) is held liable, is that which a prudent 
man would ordinarily exercise in the management of his 
own business;” therefore it was held in that case that the 
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constable was not guilty of negligence by delaying six days 
to take out a warrant, and five days to take out execution 
after he had obtained a judgment, it appearing that he had 
no instructions from the creditor and no ground to suspect 
the debtor of inability to pay the debt. In the same case 
it was said that no certain time, within which an officer 
must proceed, has been or perhaps can be laid down as ap- 
plicable to all cases. A great variety of circumstances may 
require the rule to be varied, either extending or shortening 
the time within which he must act. An officer, when not 
urged to greater diligence by the creditor, and when there 
is no apparent danger of the loss of the debt, may, as we 
have seen, be excused for waiting five days before he takes 
out a warrant; but we think that total inaction for nearly 
two months is culpable negligence. No man of ordinary 
prudence in the management of his own affairs would’ wait 
so long after he had made up his mind to collect his debt; 
and an officer must know, from the very fact of a claim be- 
ing put into his hands, that the creditor wishes it to be col- 
lected. Itis no sufficient reply to this to say that if the 
officer had sued out a warrant, he could not have collected 
the debt before a law was passed to stay it. It cannot be 
certainly known that the debtor would have claimed the 
benefit of the law, or that he would not have paid the debt 
to prevent the suit. The creditor had the right to have the 
benefit of the chance of collection by the action of the 
officer, and it was negligence in him not to give him that to 
which he was entitled. This view of the case establishes 
the liability of the defendant in the present action, and 
renders it unnecessary to consider the other points presented 
in the case agreed. A want of due diligence makes the 
officer liable for the full amount of the claim, to the person 
who is entitled to receive it. See Rev. Code, c. 78, s. 3; 
Nixon v. Bagley, 7 Jon., 4. 
The judgment must be affirmed. 


Per Corrax. Judgment affirmed. 
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ISHAM G. FINCH e. JOHN E. CLARKE. 


Where two persons claimed a mule adversely to each other, Aeld, that the 
facts that the defendant prevailed upon the plaintiff to give it into his 
possession by making an affidavit that it was his, and then put it at work, 
did not constitute a conversion: also, that when, a few days afterwards, 
the plaintiff went to the defendant and insisted upon the mule being 
delivered back, and it was agreed between the parties that they should 
meet on a day fixed and settle the question, the plaintiff could not, with- 
out a demand, bring an action of trover for the mule defore such day. 

Whether he could have done so after a demand, Quere. 


Trover, for a mule, tried before Barnes, J., at Spring Term, 
1867, of the Superior Court of Frankuiy. 

The description and the circumstances attending the mule 
were such that each party had reasonable cause to believe 
it to be his. Upon an interview between them a short time 
before this suit was brought, the plaintiff, who had posses- 
sion of the mule, was induced, by an affidavit made by one 
Edwards and the defendant, to deliver it up to the latter as 
his own, and he thereupon put it to work. Some ten days 
thereafter, having in the interval discovered strong reasons 
for believing it to be his, the plaintiff went to the defendant 
and demanded it, and then proposed that he and the de- 
fendant should meet at a certain time and place, and settle 
the question. This was agreed to by the defendant; but 
before the time arrived, without further notice, this action 
was brought. 

By consent, the jury was allowed to pass upon the ques- 
tion of title and the amount of damages, subject to the 
opinion of the court, (reserved) upon the question whether a 
demand and refusal were necessary 

Verdict for the plaintiff; verdict set aside and nonsuit. 
Whereupon the plaintiff appealed. 


Moore, and Rogers & Batchelor, for the appellant. 


If there were a conversion at any time during the whole 
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transaction, the nonsuit was wrong. The wrongful assump- 
tion of title was such a conversion. Brown on Actions, 337; 
Hare v. Pearson, 4 Ire., 76; Ragsdale v. Williams, 8 Ire., 498. 
Belief in his claim will not excuse; Carraway v. Burbank, 
1 Dev.. 306; Dowd v. Wadsworth, 2 Dev., 130. The de- 
fendant’s claim was for himself and not for another, which 
renders the conversion complete, notwithstanding the mis- 
take. Lee v. McKay, 3 Ire., 29. 


Young, contra. 

1. Notwithstanding the verdict upon the question of title, 
Trover could not be supported upon what occurred before the 
second interview, without a demand and refusal. Neither 
the honest claim of the defendant, sanctioned by oaths and 
admitted by the plaintiff, nor the lawful possession which 
resulted therefrom, nor the use, consistent with the scope of 
such possession, was such conversion. Glover v. Riddick, 
11 Ire., 582; Chit. Pl, Zrover, Esp. N. P., 589, Buller N. 
P., 44. 

2. Nothing occurred at the second interview to dispense 
with a demand. Indeed, after the agreement then made, it 
was a breach of faith to bring this suit without a demand. 
Even a demand would not have justified a suit before the 
day on which they were to meet. Ragsdale v. Williams, 8 
Tre., 498. 


Pearson, C. J. Trover “is an action ex delicto,” and the 
gist of the action is a wrongful conversion. We concur 
with his Honor, that the facts do not make out a cause of 
action. The defendant had probable cause of action, and 
did believe that the mule was his property. The plaintiff, 
being also satisfied of that fact, put the mule in possession 
of the defendant. Up to that time there was nothing wrong, 
no tort. There was nothing in the defendant’s putting the 
animal to work, for it could hardly be expected that he was 
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to keep him in his stable doing nothing. And when the 
plaintiff changed his opinion, and gave notice of it to the 
defendant, the latter did nothing wrong; on the contrary, 
he averred a willingness to do what was right, and there is 
no ground on which to question his sincerity; and, there- 
upon, it was agreed that the defendant should retain the 
possession until the Saturday following, on which day the 
parties were to meet, and endeavor to arrange the matter of 
controversy. After this agreement, it was well put by Mr. 
Young, on the argument, that the plaintiff was not at liberty 
to terminate the bailment, before the day fixed on, by a de- 
mand; but without deciding that point, we are entirely 
_ clear in the opinion, that the plaintiff could not, without a 
demand, commence an action treating the defendant as a 
wrongdoer, and thereby subject him to the costs of a lawsuit, 
before the day which had been agreed on, and up to which 
day the plaintiff had consented that the defendant should 
retain the possession. It the defendant had sold the mule, 
or attempted in breach of the bailment, to run it out of the 
State, the case would have assumed a different aspect, and 
put the defendant in the wrong. But there was nothing of 
this kind to terminate the bailment, and the plaintiff was 
wrong for bringing the action in violation of his agreement. 
The case seems to be so plain as not to call for an examina- 
tion of the authorities. Indeed, there is no question about 
the principle on which the action is based, and the only dif- 
ficulty which ever occurs is as to the application of the 
principle; but, in this case, the application as well as the 
principle, is free of difficulty. 
There is no error. 


Per Curiam. Judgment affirmed. 
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STATE v. JAMES POTTER. 


There is no ground for arrest of judgment unless a fatal defect appears in 
the record proper, as distinguished from the statement of the case by the 
Judge. 

The Statute of Ann, allowing a defendant to enter two or more pleas, does 
not apply to indictments, 


Ixpicruent, for Assault and Battery, tried before Mitchell, 
J., at Spring Term, 1867, of the Superior Court of Levorr. 

The defendant pleaded autrefois convict and not guilty. 

The case, as made up by his Honor, states that there was 
evidence that in the Spring of 1865 the defendant and 
another went to the house of Sarah Hill, the prosecutrix, in 
the night time, and after threats and firing of guns, obtained 
admittance; that the defendant laid his hands on the pros- 
ecutrix and attempted to pull her out of the door; that he 
then went into the yard, where he staid a short time, and 
then returned and burst open the door, and several times 
pointed a gun at the prosecutrix. 

The above facts had been given in evidence on a similar 
indictment in the County Court of Lenoir, and the defendant 
introduced the following record from March Term, 1867, of 
that court: “State v. James Potter and Isaac Moyer. A. and 
B. The defendant James Potter comes into open court and 
submits. Judgment suspended upon payment of costs and 
in custody of Sheriff till costs are paid.” 

The statement of his Honor proceeds: “A verdict of 
guilty was rendered, subject to the opinion of the court.” 

“The Solicitor insists that the evidence in this case estab- 
lishes two assaults and batteries; that, as no judgment was 
pronounced in the County Court, the record of that court in 
this trial is no protection against even a single assault. On 
motion of the defendant judgment is arrested, from which 
the Solicitor prays an appeal, which is granted.” 
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Attorney General, for the State. 
No counsel for the defendant. 


Pearsox, C. J. The record and case sent up by the Judge 
is in such a shape that this court can take no action on it, 
except to award a venire de novo. 

We can see no ground for an arrest of judgment. That 
must be for some fatal defect apparent on the face of the record 
proper, as distinguished from what is set out in the Postea, 
or case made up by the Judge. 

“A verdict of guilty was rendered, subject to the opinion 
of the court.” This, we suppose, was intended to present 
the question on the plea of “former conviction,” and yet the 
Judge has given no opinion upon either of those questions; 
so we have nothing to act on, and the case must be sent 
back for another trial. 

It seems the defendant pleaded “not guilty,’ 


’ 


and also 


pleaded * former conviction,” which latter is a plea confess- 
ing and avoiding, and is manifestly inconsistent with the 
former plea. As the Statute of Ann, allowing more than 
one plea, does not apply to indictments, the defendant must 
put himself upon only one of the pleas, or the court should 
treat the latter plea as a waiver of the former, as was the 
case at common law in respect to a plea “since the last con- 


tinuance” in civil suits. 


Per Curiam. Venire de novo. 
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STATE eo. DANIEL SMITH. 


A stick with which the mortal blow was given may well be described in 
an indictment for murder as “‘a certain stick of no value.” 
(State v. Owen, 1 Mur., 452, cited and approved.) 


Moroer, tried before Buxton, J., at the Spring Term, 1867, 
of the Superior Court of Burke. 

No statement of the facts of the case is necessary. 

Under the charge of the court the jury found a verdict of 
Guilty, and the defendant appealed. 


Moore, for the appellant. 
Attorney General, for the State. 


The form of the indictment is sustained by Wharton’s 
Prec., pp. 51 and 71; 3 Chit. C. L., 761; Arch. Cr. Pl., 314 
and 395. See also Owen's case, 1 Mur., 452; 1 Russ. Cr., 
466; Roscoe, 706; 1 East. P. C., 341; 2 Hale P. C., 185. 


Battiz, J. This case comes before us upon a motion for 
a new trial, and also upon a motion to arrest the judgment. 

The motion for a new trial has been very properly aban- 
doned by the counsel in this court, for there is not the 
slightest pretext for it. The bill of exceptions shows that 
the trial was fair, and the prisoner properly convicted. 

Upon the motion in arrest the only error assigned is that 
the indictment describes the instrument with which the 
mortal blow was inflicted simply as “a certain wooden stick 
of no value,” without stating its length and thickness, so as 
to show that it was a deadly weapon. It was necessary to 
set forth the manner of the death, and that, it is contended, 
was sufficiently done by the statement that it was with a 
“wooden stick.” In support of this proposition approved 
precedents are relied upon. Thus “an iron poker” and a 
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“certain stone” are given as examples of the description of 
the instruments by which death was caused. See Wharton's 
Precedents at pages 51 and 71. In State v. Owen, 1 Mur., 
452, an indictment describing the instrument of death 
as “a stick of no value” was not noticed as an objection 
either by the counsel or the court. The case is of greater 
authority, because the counsel for the prisoner, who was a 
very able criminal lawyer, rested his motion for an arrest of 
the judgment upon a point of great doubt, and one which 
has been since settled against him by statute. Both the 
counsel and the court would have been relieved from their 
difficulty had the description of the stick been deemed in- 
sufficient. 

The motion in arrest, as well as that for a new trial, must 
be overruled, and, as we discover no error in the record, it 
must be so certified as the law directs. 


Per Coram. There is no error. 
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THOMAS JOHNSTON ve. WILLIAM H. CRAWFORD and JAMES 
CRAWFORD. 


In an action of Trespass, for a violent assault and battery, evidence that 
two weeks before, one of the defendants, who were brothers, had been 
beaten by the plaintiff, is not competent; nor is it competent to show 
that several hours before, on the same day, the plaintiff had threatened 
to beat one of the defendants, and that such threat had been communi- 
cated to the defendant. 

In estimating damages in such actions, the jury can take no notice of a 
sum of money paid into court for the use of the plaintiff at a former 
term upon leave granted, the plaintiff having refused to receive it. 

A record of a conviction, and of the fine and costs incurred under an indict- 
ment for an assault and battery, is admissible in mitigation of punitory 
damages in a civil action for the offense. 

(Barry v. Ingles, 2 Hay., 102, 8. C. Tay., 121; Goodbread v. Ledbetter, 1 Dev. & 
Bat., 12, and Governor v. Sutton, 4 Dev. & Bat., 484, cited and approved. ) 


Trespass, for an assault and battery, tried before Gilliam, 
J., at Spring Term, 1867, of the Superior Court of Roway. 

Upon an afternoon in June, 1862, the plaintiff, while pass- 
ing over a bridge, in the town of Salisbury, upon which the 
defendants, who are brothers, were standing, was assaulted 
by them with stones and a club, and badly bruised and in- 
jured about the head and shoulders. He did not speak to 
or look towards the defendants as he passed, and the stones 
were thrown after he had advanced a few steps beyond them. 
He was struck upon the head by two stones, and while stag- 
gering from the effects, the defendant William advanced 
and gave him several blows with a club, by which he was 
felled to the earth, senseless. The plaintiff was not aware 
of the intended assault upon him until he was struck with 
one of the stones. He was for several weeks under medical 
treatment for his injuries. 

The defendants offered to prove, in mitigation of damages, 
that about two weeks before the plaintiff was thus assaulted 
and beaten, he had committed an assault and battery on the 
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defendant William; and also that, on the forenoon of the 
same day, the plaintiff told one Bradshaw that he intended 
to thrash the defendant William before he the defendant 
went to Virginia with his Company, and that this threat was 
communicated to the defendant William. This evidence 
was ruled out, and defendants excepted. 

The defendants then offered in evidence, for the mitiga- 
tion of damages, a record of the Superior Court of Rowan, 
at Spring Term, 1864, showing a conviction of the defend- 
ants on an indictment for this assault and battery, and of 
the fine and costs imposed and paid, and also an entry on 
the docket made at the same term, showing permission 
granted to the defendants to pay into court, for the use of 
the plaintiff, $1,000 in Confederate ‘Treasury Notes, and the 
costs of the suit up to that time. ‘This the plaintiff had 
declined to receive. 

The court charged the jury, that, in estimating exemplary 
damages, (if they saw proper to give any) they ought to 
take into consideration the fines and costs paid by the de- 
tendants in the indictment, but that the Confederate money 
paid into court, which the plaintiff had always declined to re- 
ceive, they were not to consider, in estimating damages, 
whether actuai or exemplary. 

Verdict for plaintiff; rule for new trial; rule discharged, 
and appeal by defendants. 


J. H. Wilson for the appellant. 

Boyden & Bailey, contra. 

1. Evidence of what passed two weeks before was incompe- 
tent. 2Greenl. Ev., s. 268, Sedg. Dam., 555; State v. Gibson, 
10 Ire., 214. 

2. Evidence of the threat in the forenoon was incompetent. 
2 Greenl. Ev., s. 93. 

3. The fine and costs in the indictment are to be consid- 





IN THE SUPREME COURT. 





Johnston v. Crawford. 





ered only as regards the punitory portion of the damages. 
Smithwick v. Ward, 7 Jon., 64. ; 

4. The payment of Confederate money into court was 
coram non judice. The order allowing it is of the first im- 
pression. ‘Tender of amends is not allowable in such an ac- 
tion. Compare Rev. Code, c. 31, s. 79, with Stat. of Jas. I, 
on which it is modelled. 3 Chit. Genl. Pr., 684. 

See also Bacon Ab., title, “ Temder, and bringing money 
into court, 8, in an action of trespass.” 


Barriz, J. The testimony offered by the defendants to 
prove in mitigation of damages that about two weeks pre- 
vious to the battery complained of, the plaintiff had as- 
saulted and beaten the defendant William H. Crawford, was 
properly rejected. It is well settled that though a provoca- 
tion, which is calculated to excite the passions, may be given 
in evidence for such a purpose, yet it must be a provocation 
so recent and immediate as to induce the presumption that 
the violence done was committed under the influence of the 
feelings and passions excited by it. Lee v. Woolsey, 19 
John., 319; Sedgewick on Damages, 555; or, as was said in 
the case of Barry v. Ingles, 2 Hay., 102, S. C. Tay., 121, 
“Such things ought not to be considered as alleviating the 
offense of falling upon the plaintiff at a subsequent late 
period, after there was time for the passions to cool and the 
defendant's action to be guided by reflection.” The true 
principle thus appears to be that an excessive assault and 
battery may be mitigated when it proceeds from the passion 
of anger justly excited by an immediate provocation, but 
not when it is prompted by malice or revenge. The same 
principle has been applied in an action of slander, to prevent 
the defendant from proving in mitigation of damages that, 
previous to the speaking of the words, the plaintiff was in 
the habit of vilifying and abusing the defendant. Good- 
bread v. Ledbetter, 1 Dev. & Bat., 12. And we think it ap- 
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plies also to the testimony which was offered by the defend- 
ants in the present case to prove that on the forenoon of the 
day on which the battery was committed the plaintiff said 
that he intended “ to thrash” the defendant William. That 
threat, though communicated to the defendant during the 
torenoon of the same day, could not have moved a man to 
commit so deliberate and cruel an assault and battery, 
unless actuated by a feeling of deadly revenge. Had the 
passion of anger only been excited, the interval of five or 
six hours between the threat and the violence, afforded 
ample time for the passions to subside and reason to resume 
her sway. 

The defendants had the benefit of the Judge’s charge in 
favor of allowing them, in mitigation of the claim for puni- 
tory damages, the amount of the fine and costs which they 
‘had paid upon the indictment; but there was not the 
slightest foundation for allowing the sum which they paid 
into court in the civil suit. The rule in relation to the pay- 
ment of money into court does not apply to an action of tort, 
unless given by statute. See the authorities referred to by 
the plaintiff's counsel, 3 Chit. Gen. Prac., 68, and 9 Bacon 
Ab., “‘ Tender and bringing money into court, 8, in action 
of Trespass,” p. 558. In this State it was said, in Governor 
v. Sutton, 4 Dev. & Bat., 484, that the general rule is, that 
money may be paid into court when the action is brought 
for a sum certain, or capable of being ascertained by com- 
putation, but not in an action for general damages. [or 
this is cited Kallett v. East India Company, 2 Burr, 1120; 
Salt v. Salt, 8 T. R., 47; Birks v. Trippet, 1 Wms’. Saund., 
33, nn. We have no statute to authorize it in an action ot 
trespass vi et armis for an assault and battery; and it was, 
therefore, properly rejected in the Superior Court. 

There is no error in the record, and the judgment must 
be affirmed. 


Per Curiam. Judgment affirmed. 
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STATE ve. CALVIN ALLISON. 


It is not necessary for proceedings in Bastardy to show affirmatively that 
the mother of the child was a single woman. 
(State v. Pettaway, 3 Hawks, 625, State v. Wilson, 10 Ire., 131, State vy. Her- 
man, 13 Ire., 502, cited and approved.) 
s 

Morton in proceedings in bastardy, before Gilliam, J., at 
Spring Term, 1867, of the Superior Court of Irepett. 

The proceedings before the justice of the peace were re- 
turned to the County Court of Iredell, and it not appearing 
on the face of the proceedings that the mother of the child 
was a single woman, the defendant's counsel moved to 


quash. The motion was overruled and the defendant ap- 
pealed to the Superior Court. Upon renewal of the motion 
in the Superior Court his Honor refused to quash, and the 


defendant appealed to this court. 


No counsel for the appellant. 


Attorney General, for the State. 


Barttz, J. It is clearly settled in this State that a man may 
be charged, under the act of 1741, Rev. Code, c. 12, s. 1, 
with the maintenance of a bastard child begotten upon a 
married, as well as upon a single, woman. State v. Pettaway, 
3 Hawks, 623; State v. Wilson, 10 Ire., 131. Hence it must 
be unnecessary for the proceedings to show affirmatively 
that the mother of the child was a single woman, it being 
sufficient for it to appear from such proceedings that the 
child was adjudged by the justice to be a bastard. If the 
mother be a married woman, the reputed father may prove 
the fact before the justice, and insist that the child was born 
in wedlock, and therefore not a bastard, and the justice must 
so find unless it be proved to his satisfaction that the child 
was born under such circumstances as to show that he or 
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she could not have been begotten by the husband. So if 
the woman state in her examination before the justice that 
she isa married woman, the question will be raised, and 
must be decided by him, whether the child was a bastard or 
not; but if it be not stated by the mother, or proved by the 
reputed father, that she is a married woman, the adjudica- 
tion that the child was a bastard will be a matter of course. 
In the case of the State v. Herman, 3 Ire., 502, the warrant 
did not show whether the woman was married or single; 
but in her examination before the justice she stated that she 
was then a married woman. ‘The proceedings were after- 
wards quashed by the County Court, because it appeared 
that, though she swore that she had been delivered of a 
bastard child, of which the defendant was the father, and 
that when the child was begotten she was a single woman 
but had atterwards married, she did not state whether the 
child was born before or after her marriage. This order to 
quash was reversed by the Superior Court, but affirmed by 
this court, and in giving the reason fer so doing not a word 
of objection is urged against the sufficiency of the warrant 
because of its omission to state whether the woman was 
married or single. 

There is no presumption of law that a woman is married 
rather thar: single, and when the proceedings in bastardy 
before a justice show that a child has been adjudged to be a 
bastard, the reputed father cannot be in any way prejudiced 
by its being assumed that the mother is a single woman, 
until it is made to appear by her statements or his proof 
that she is married. 

There is no error in the judgment of the Superior Court 
and it must be affirmed. 


Per Coriam. Judgment affirmed. 
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DANIEL HEDRICK ¢. GODFREY GOBBLE. 


The rule that, in controversies between titles of different dates which lap, 
actual possession of the lappage is required to perfect the color of title of 
the junior claimant, applies to controversies between the State and citi- 
zens who claim under mesne conveyances which extend the boundaries 
of the original grant. 

(Smith v. Ingrain, 7 Ire., 175, cited and approved.) 


Trespass (). C. F., tried at Spring Term, 1867, of the Supe- 
rior Court of Raxpotrs, befure J) arren, -/. 

The plaintiff claimed under a grant from the State made 
in 1858. 

The defendant claimed under a deed from his father made 
in 1830, and the latter under a deed from one Millsaps made 
in 1805: and Millsaps had received a grant from the State 
in 1783. Whether the loews in quo was covered by the 
grant of 1785 was not clear, but it was covered by the deeds 
of 1805 and 1830, (which eaiended the boundaries of that 
grant,) and also by the grant of 1858. The defendant had 
long been in actual possession of the land clearly covered by 


the grant of 1783, but of the lappage he had had possession 


only for a short time before this suit was brought. 

In one aspect of the case his Honor instructed the jury, 
that if they found that the mesne conveyances covered the 
land in controversy with known and visible boundaries, 
(though the grant of 1783 might not,) and that from 1805 
until 1858 (the date of the last grant) the defendant and his 
father had had continued actual possession of a part of the 
land, claiming the whole up to said boundaries, although 
such part was common to both the mesne conveyances and 
the Millsaps grant, the plaintift was not entitled to recover. 

Verdict for the defendant; rule for a new trial; rule dis 
charged; judgment and appeal by the plaintiff. 
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T. J. Wilson, tor the appellant. 

Correll, contra. 

The defendant never had such a possession of the locus in 
quo as exposed him to an action by the State, and therefore 
the lapse of time has not divested its title. Williams v. 
Buchanan, 1 Tre., 535; Fitzrandolph v. Norman, N. C. T. R., 
131; Graham v. Houston, 4 Dev., 232; Pace v. Shelton, 4 
lre., 32. 


Barrie, J. The defendant seeks to justify the trespass 
alleged in the declaration, upon the ground that he had ac- 
quired title to the locus in quo under the act of 1791, Rev. 
Code, ¢. 65, s: 2. That act makes a possession of twenty- 
one yeurs under a color of title, under known and visible 
lines or boundaries, a bar to the State. All the cases show 
that the possession spoken of must be constituted by such 
acts us would expose the party to a suit by the State, or by 
some person claiming under the State; for it is the forbear- 
ance to sue that raises such a presumption of right as in- 
duced the Legislature to ratify the apparent title. The 
same rule holds with regard to the possession for seven 
years under color of title, which bars the claims of an indi- 
vidual—Revised Code, c 65, s. 1. It is for this reason 
that if two grants or deeds lap, the adverse possession for 
seven years of the junior grantee or bargainee, who has not 
taken actual possession of the lapped part of the land, can- 
not give him any right to that part against the elder gran- 
tee or bargainee ; See Smith v. Ingram, 7 Ived. 175, and 
other cases in Battles Digest under the title of Ejectment— 
Ot the title necessary to support the action. Analogous 
to this is the case of the State before it has made any 
grant, and a person who has taken a deed for a parcel 
of vacant land from another person, but has not entered into 
possession. The opposing claims of the State and the bar- 


gainee may be said to lap, but the possession will be that of 
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the State, until the bargainee makes an actual entry and 
takes possession of the land; until he does that, the State 
cannot sue him, and, therefore, no length of time, though 
there may be visible lines or boundaries, can give him a title 
against the State. 

In the present case, the defendant held a rightful posses- 
sion under the title derived from the grant to Millsaps, but 
he never took possession of any part of the land outside of 
the bounds of that grant and within those of the deed trom 
Millsaps to his father, and, therefore, the possession of the 
State to such part was never divested before it made the 
grant to the plaintiff. 

Upon the facts proved, the plaintiff was, in our opinion, 
entitled to recover, and his Honor erred in not so instructing 
the jury. ; 


Per Crriam. Judgment reversed and 
venire de novo. 


TURNER HOGWOOD e JOSEPH EDWARDS and WILLIAM 
EDWARDS. 


Where 2 ditch formed the boundary between the lands of the plainiiff and 
those of A. B., and an obstruction had been placed therein by the plain- 
tiff, with the consent of A, B., in order to prevent sand from being car- 
ried down and choking a ditch of his own; Acid that Trespass was not the 
proper form of rection vo redress an injury ‘the choking of the plaintiff’s 
ditch) caused by the defendant's removing so much of such obstruction 
as was upon A, B.'s half of the boundary ditch—-the latter having con- 
sented to such removal. 

(Relly v. Lett, 13 Tre. 50, cited, distinguished. and approved.) 


Trespass, tried at Spring Term, 1867, of the Superior 
Court of Franxun, before Barnes, oJ. 
The evidence showed that there was a boundary ditch 
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between the lands of the plaintiff and those of Mrs. Re- 
becca Patterson, and that, with the consent of the latter, he 
had placed in it an obstruction, (viz: a log thrown across, 
and rails with one end resting upon the bottom of the ditch 
and the other against the log,) in order to prevent sand 
from being carried down and choking a ditch of his own 
which ran into the boundary ditch; that the defendant, who 
owned land upon both sides of the ditch above the obstruc- 
tion, by the permission of Mrs. Patterson, removed so many 
of the rails as were upon her half of the ditch, whereupon 
the sand passed down and filled the plaintiff's ditch, and 
caused his land to overflow. 

The court instructed the jury that if the defendants re- 
moved the obstruction without the consent of the plaintiff, 
and against his wishes, the latter would be entitled to re- 
cover actual damages sustained therefrom, and if there 
were no actual damages, he would be entitled to nominal 
damages. 

Verdict for six pence; rule for new trial; rule discharged; 
judgment and appeal by the defendants. 


Davis, for the appellants. 


No counsel, contra. 


Bartir, J. We are nnable to perceive any ground upon 
which the action of trespass vi ef amis can be sustained 
upon the facts of the case. The defendants did not go upon 
the land of the plaintiff, nor, in any way, wilfully send down 
water and sand upon it. It is therefore unlike the case of 
Relly v. Lett, 13 Tre., 50, where the defendant, who owned a 
mill on the same stream and above one belonging to the 
plaintiff, wilfully, and with intent to injure the plaintiff, fre- 
quently shut down his gates, so as to accumulate a large 
head of water, and then raised them, whereby an immense 
volume of water ran with great force against the plaintiff's 
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dam, and washed it away. In that case, it was properly 
held that an action of trespass vi et armis was the proper 
remedy; but in the present case, the facts are that the de- 
fendants neither acted wilfully, nor with intent to injure the 
plaintiff; and, if any damage were sustained by him, it was 
altogether consequential to the acts of the defendants; and, 
therefore, the action of trespass on the case would have been 
the proper remedy. 

Under the act of 1858, c. 37, the plaintiff might have 
joined the action of trespass on the case with that of tres- 
pass vi ef amis, but he has not thought proper to do so; 
and, if he had, it would not have availed him in this par- 
ticular case, because the jury did not find that he had sus- 
tained any actual damages. The nominal damages were 
given upon the mistaken supposition of the Judge that 
there was a trespass with force and arms. 


There was error, and the judgment must be reversed. 


Per Curiam. Venire de novo. 
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WILLIAM R. HICKS e. ANSON CRITCHER. 


A creditor having desisted from suing his debtor upon request by a third 
person to that effect, the latter adding, ‘‘He has put property in my 
hands to pay his debts, and when I sell it I will pay you all he owes you,” 
held that an action of assumpsit could not be maintained against such 
person, without showing that he had received money from the property in 
his hands. 

Both parties having been introduced as witnesses for the plaintiff, the 
plaintiff testified to the language above as having been uttered by the 
defendant, whilst the latter (upon cross-examination) said ‘‘ that he did 
not remember that he ever had any such conversation; that the debtor 
had never placed any property in his hands, and that he had no property 
of his in his hands.” Upon this the court instructed the jury, that it was 
their duty to reconcile contradictions if they reasonably could; that as 
the testimony of the plaintiff was positive, and that of the defendant 
“that he did not remember,” if they found there was no such agreement, 
it would be an imputation upon the veracity of the plaintiff’, whereas if 
they found that there was, there would be no such imputation upon the 
veracity of the defendant, and in this way their statements might be recon- 
ciled, but that it was a matter for them: Held that the court erred therein 
in intimating an opinion as to a matter of fact. 

(Draughan v. Bunting, 9 Tre., 10, Stanly v. Hendricks, 13 Tre., 85, and J’age v. 
Einstein, 7 Jon., 147, cited and approved. ) 


Assumpsit, begun by warrant and tried at Spring Term, 
1867, of the Superior Court of Granviute, before Warren, J. 

The plaintiff testified that one Barnett, a son-in-law of the 
defendant, owed him $24, due by bond given in 1859; that 
in the same year, Barnett being about to leave the State and 
the plaintiff about to sue out a warrant on his debt, the de- 
fendant said to him, “ Doctor, don't warrant Barnett; he 
has put property in my hands to pay his debts, and when I 
sell it I will pay you all he owes you,” whereupon the plain- 
tiff desisted, and the debt remains unpaid. 

The defendant (who was called by the plaintiff) stated 
that all Barnett’s property was sold before the commence- 
ment of this suit; also (upon cross-examination) that he did 
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not remember that he ever had any such conversation with 
the plaintiff as that sworn by him; that Barnett had never 
placed any property in his hands, and that he had no pro- 
perty of his in hand; that after the time spoken of by the 
plaintiff (to-wit, in Nov., 1859,) Barnett made a deed of 
trust conveying all his property to one Howard, for payment 
of his debts; that the proceeds of this property proved in- 
sufficient to pay off the debts in the first class, the plaintiff's 
being in the second class. 

The court instructed the jury (amongst other things) that 
it was their duty to reconcile contradictions in the testimony, 
if they reasonably could, so as to avoid the conclusion that 
either party had committed perjury; that, as the testimony 
of Dr. Hicks was positive, and that of the defendant, “that 
he did not remember,” if they found that no such agreement 
was made, it would be an imputation upon the veracity of 
the plaintiff, whereas if they found that it was made, there 
would be no such imputation upon the veracity of the de- 
fendant, and in this way their statements might be recon- 
ciled, but it was a matter forthem. Also, that if they found 
that the contract was made, their next inquiry would be 
whether the defendant had, at or before the commencement 
of this suit, funds in his hands belonging to Barnett appli- 
cable to this debt; if he had, the Statute of Frauds did not 
apply, and the plaintiff would be entitled to their verdict; 
but if they did not find affirmatively on both of these ques- 
tions, their verdict should be for the defendant. 

Verdict for the plaintiff; rule for a new trial; rule dis- 
charged; judgment and appeal. 


Cantwell, for the appellant. 
Edwards, contra. 


Prarsoy, C. J. Wedo not concur with his Honor in the 
view taken of the case. 
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He left it to the jury to say “ whether the defendant had 
funds in his hands belonging to Barnett.” By this we are 
to understand property as distinguished from money; for 
there was no evidence that he had money in hand. On the 
contrary, the defendant, being made a witness by the plain- 
tiff, swears that all of Barnett’s property was sold by one 
Howard, to whom Barnett had made a deed of trust. 

To entitle the plaintiff to recover it was necessary to show 
that the defendant had money of Barnett’s in his hands. 
The promise is to pay “ when I sell the property.” 

Draughan v. Bunting, 9 Ive., 10, turns on the fact that 
Bunting had the cash in hand; and so in Stanly v. Hendricks, 
13 Ire., 85, it is assumed that the defendant had made sale 
and realized the price. 

It is familiar learning that, to maintain the action for 
money “had and received,” or for money “paid,” the de- 
fendant must have the money; indeed the very name given 
to these actions show that it must be so. See Page v. Hin- 
stein, 7 Jon., 147. The suggestion that the defendant either 
had sold the property, or was guilty of gross Jaches in not 
selling in so long a time, cannot avail the plaintiff in this 
action, which was commenced before a single justice of the 
peace. Whether it would support an action of another kind 
is not now presented. 

We also think his Honor erred in intimating an opinion 
as to a matter of fact in regard to reconciling the testimony. 


Fenire de novo. 





Per Curia. 
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PATIENCE COLLIER, Adm’x. of ISAAC D. COLLIER, e. The Ex- 
ecutors of NICHOLAS W. ARRINGTON. 


An action of Trespass, brought to recover damages for a death caused by 
a wrongful act, (Rev. Code, c. 1, s.9,) does not abate by the death of 
the defendant. 

The damages in such an action are confined to the measure of the pecu- 
niary injury caused by the killing, and are not intended as a solatium 
to the plaintiff, or as punishment to the defendant. 

(Buttner v. Keehin, 6 Jon., 60, cited and approved.) 

Sere Facias, to revive an action of Trespass, heard before 
Barnes, J., at Spring Term, 1867, of the Superior Court of 
FRANKLIN. 

The facts were, that in 1861, an action of Trespass was 
brought by the plaintiff against the deceased, Nicholas W. 
Arrington, to recover damages ($2,000) for the killing of 
her intestate. ‘The defendant appeared, and entered pleas. 
Afterwards he died, and a writ of scive facias, returnable to 
Fall Term, 1866, was issued against his executors, in order 
to revive the suit. ‘To this, for cause of abatement, they 
pleaded the testator’s death since the last continuance. To 
this plea there was a demurrer, and a joinder in demurrer 
followed. Thereupon the case was continued. 

His Honor gave judgment pro forma in favor of the plain- 
tiff, and the defendants appealed. 


Edwards, tor the appellants. 

The act 9 and 10, Vict., (of which, the act upon which the 
original suit here was brought, Rev. Code, c. 1, s. 9, &e., is 
a copy,) does not extend the remedy against the executor 
or administrator of the wrong doer. Broom’s Maxims, p. 710. 

This is a vindictive action. Rippy v. Miller, 11 Ire. 247. 

The common law rule as to the abatement of personal ac- 
tions applies here. See 1 Ch. Pl. pp. 68, 69 and 89. 
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Moore, contra. 

The statute upon which this action was brought excludes 
all idea of vindictive damages. The English act from which 
it was taken, has frequently been held to authorize only 
damages for actual loss, excluding solatium and smart money. 
Blake v. Midland R. R., 10 Eng. L. and E., 487; 8. C., 83 
Com. Law, 93; Dalton v. S. BE. R. R., 93 Com. Law, 296; 
Pyne v. Great North. R. R., 116 Com. Law., 396. 

No other -similar statute in the Union has the same 
language as ours. See Pa. FR. R. Co. v. McCloricy, 23 
Pa., 526; Mann v. Boston d& W. R. R., 9 Cush., 108: Hollen- 
book v. Berkshire Railway, ibid 481; Oldfield v. Harlaem R. 
R. -Co., 14 N. Y., 310. 

Therefore, under the Rev. Code, c. 1, s. 1, the decision be- 
low is correct. 


Reape, J. The question involved is, whether the action 
abates by the death of the trespasser ? 

An action survives against the representatives of the de- 
ceased party, except it be for “damages merely vindictive ;” 
Rev. Code, c. 1, s. 1. 

It is insisted for the defendant that the proper construc- 
tion of the statute is, that an action for trespass against the 
person does not abate by reason of the death of the plain- 
tiff, but does abate by reason of the death of the defendant. 
The statute is as follows: No action, &c., whether at law or 
in equity, except suits for penalties and for damages merely 
vindictive, shall abate by reason of the death of either party, 
&c.; but the same may be carried on by the heirs, executors 
and administrators of the deceased party, &c. 

It is insisted that, although the act is express that it shall 
not abate by the death of either party, yet it only provides 
for its being carried on by and not against the representa- 
tives; and that a suit is carried on by a plaintiff and against 
a defendant; and that therefore there is no provision for car- 
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rying it on against the representatives of a deceased de- 
fendant. We find, by reference to the Rev. Stat., c. 1, that 
it was provided that it should be carried on by or against 
the representatives of either party; and it seems that in 
transcribing the words “or against” were left out of the 
Revised Code. But we feel obliged to construe the statute 
as if the words “or against” were in it. The language is 
express, that it shall not abate by the death of either party. 
If it shall not abate, then it must be carried on. It cannot 
be carried on by one party without being carried on against 
the other party. It cannot be carried on against the person 
who committed the trespass, for he is dead; and, therefore, 
if carried on at all, it must be against his representative. 
The reason why, at common law, an action against a tres- 
passer died with the person was, that it was not so much an 
action for pecuniary loss, as it was for a solatium for the 
wounded feelings of the plaintiff, and for the punishment of 
the defendant. But the plaintiff could not be solaced, nor 
the defendant punished after death. But our statute, which 
gives an action to the representative of a deceased party, 
who was injured or slain by a trespasser, confines the re- 
covery to the amount of pecuniary injury. It does not con- 
template solativm for the plaintiff, nor punishment for the 
defendant. It is therefore in the nature of pecuniary de- 
mand, the only question being, how much has the plaintiff 
lost by the death of the person injured? And it is to be 
considered without regard to the malice or vindictiveness 
of the trespasser; and the court below on the trial will con- 
fine the investigation to the “ pecuniary injury” to the bene- 
ficial plaintiffs. 

We conclude that the present action is not for “damages 
merely vindictive,” and does not abate by the death of the 
detendant. Butner v. Keehln, 6 Jones, 60. 


Per Curiam. There is no error. 
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JOHN W. PUGH ¢. THE RALEIGH AND GASTON RAIL ROAD 
COMPANY. 


The Raleigh and Gaston Rail Road Company did not incur the penalties 
imposed by the Rev. Code, c. 101, s. 30, by transporting its passengers 
and freights in boats, across the Roanoke, at Gaston, during the time that 
there was no bridge at that point, in consequence of its having been 
burned by the military, in 1865. 


Dest, tried at Spring Term, 1867, of the Superior Court 
of Norrnamrton, before Barnes, J. 

The facts necessary to an understanding of the opinion 
will be found therein. 

In the court below the jury found a verdict for the plain- 
tiff, subject to the opinion of the Judge, upon matter re- 
served. Upon consideration, his Honor set the verdict aside, 
and the plaintiff appealed. 


Bragg, for the appellant. 
Moore, and Rogers «& Batchelor, contra. 


Pearson, C. J. This is debt for $12,006, claimed as pen- 
alties for transporting persons and property across the Roan- 
oke river at Gaston, contrary to the statute, Revised Code, 
c. 101, s. 30. 

The statute provides: “If any unawhorized person shall 
pretend to keep a ferry, or to transport for pay any person 
and his effects, within ten miles of any ferry on the same 
river or water, which theretofore may have been appointed, 
he shall forfeit and pay two dollars for every such offence, to 
the nearest ferryman.” 

The old Raleigh and Gaston Rail Road Company was in- 


ae es oe ee ne ay 


Notr.—Judge Battle, being one of the stockholders in the Raleigh and 
Gaston R. R. Co., took no part in the decision of this case. 
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corporated in 1835, and was authorized to construct a rail- 
road from some point in or near the city of Raleigh to some 
point at or near Gaston, on the north side of the Roanoke 
river, heretofore called Wilkins’ Ferry, and “to provide 
everything necessary and convenient for the purpose of 
transportation on the same.” Out of abundant caution the 
railroad company paid to Wilkins the sum of three thousand 
dollars, in satisfaction of the damages he claimed by reason 
of his ferry. The plaintiff is the lessee of Wilkins, and 
stands in his place in reference to the ferry. 

The old company failed and was bought out by the State, 
and, in 1852, the present Raleigh and Gaston Rail Road 
Company was incorporated, and the State transferred to it 
the road, property and rights of the old company. In 1865 
the R. R. bridge at Gaston was burned down by order of the 
military authority, and the R. 2. Company then used boats 
to transport their passengers and freight across the river at 
the nearest convenient points below the site of the bridge. 

I have stated the facts, because, as it seems to the court, 
a mere statement is sufficient to-show that the plaintiff can- 
not maintain his action, ‘There is no error. 

The question is, are the defendants “unauthorized per- 
sons”? Clearly not, for the charter gives the company full 


authority to transport its passengers and freight across the 
river at or near Gaston, and the legal effect of the acts of 
incorporation is to repeal the act under which the plaintiff 
he penalties in respect to the ferry at Gaston, and to 


claims the ] 
make a special exemption in favor of the R. R. Company, as 
much so as if a proviso to that effect had been inserted in 
the general statute. The power of the Legislature to repeal 
an act imposing penalties, or to make exceptions to its opera- 
tion, was not questioned in the argument, and is in fact too 
clear for discussion. 

After the bridge was destroyed the R. R. Company was 
required and authorized by the acts of incorporation to 
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adopt all necessary and convenicut means to transport its 
passengers and freight across the river, and this authority 
had reference to a convenient place near the site of the 
bridge, as well as the kind of boats to be used. So the 
company was not put in the dilemma cither to leave its 
passengers and freight on the river bank or else to submit 
to such terms as the plaintiff, who was the lessee of Wilkins’ 
Ferry, might see proper to impose. What injury was done’ 
to the plaintiff by the fact that the Company had to resort 
to boats until the bridge could be rebuilt ? None whatever, 
for the use of its boats was confined exclusively to the 
transportation of passengers and freight; so the plaintiff 
stands in the attitude of one secking to enforce. penalties 
because he was not permitted to take benefit from the mis- 
fortune of others. 

We deem it unnecessary to notice the many points that 
were discussed in the learned arguments with which the 


court was favored. 


Per Curiam. Judgment affirmed. 
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NICHOLAS WHITFIELD ¢. JOSEPH BODENHAMMER. 


Two neighbors having agreed to build a rail fence upon the boundaries be- 
tween them, it was also agreed that the eastern half of it should be 
built by the plaintiff and the western by the defendant. In building his 
part the defendant, inadvertently or to get a better location, placed it 
altogether upon the plaintiff’s land: Held that he was not liable to the 
plaintiff in an action of Trespass quare clausum fregit, for subsequently re- 
moving his part of such fence. 

Held also, that neither the agreement between the parties about the build- 
ing of the fence, nor a subsequent notice given by the defendant to the 
plaintiff of his intention to remove it, were (under the circumstances) 
evidence of license by the plaintiff of a removal. 


Trespass (). C. F., tried before Warren, J., at Spring Term, 
1867, of the Superior Court of Forsyrs. 

The evidence showed that the parties owned adjoining 
lands and agreed to build a rail fence upon a boundary line 
between them running East and West, the eastern half to 
be built and maintained by the plaintiff, and the western 
half by the defendant; also that the defendant, inadvert- 
ently or in order to secure a better location for his part, 
placed it entirely upon the plaintiffs land. Subsequently 
the defendant gave the plaintiff notice in writing that he 
intended on a certain day to have his land surveyed and to 
set his fence upon his own land, and that he might attend 
and see it done. On that day the defendant attended but 
no surveyor came, whereupon another day was appointed. 
Before that day the defendant removed his part of the fence. 
On the second appointed day the parties met and surveyed 
the whole East and West line on which the fence had been 
placed. 

In the court below his Honor instructed the jury that 
there was no evidence of license by the plaintiff, and that if 
the plaintiff had proved that the defendant ‘had trespassed 
upon his Jand, he was entitled to their verdict. 
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Verdict for the plaintiff; rule for a new trial; rule dis- 
charged; judgment and appeal by the defendant. 


T. J. Wilson, for the appellant. 


1. There was evidence of license. Harrison v. Parker, 6 
E., 164; 2 Saund. Rep., 113, note c; 3 Ire., 374. 

2. Defendant had possession of fence, or was tenant in 
common, and in either case not liable in trespass. J/cPher- 
son V. Sequine, 3 Dev., 153. 


No counsel in this court, contra. 


Pearson, C. J. An unfortunate misunderstanding be- 
tween two neighbors has originated a “new point” for the 
decision of the courts, and resort must be had to the analo- 
gies of the law. 

The attention of his Honor seems to have been confined 
to the question, whether there was any evidence that the 
plaintiff had given license to the defendant to remove the 
‘fence. We concur with him in the opinion that there was 
no evidence to support this allegation; for it must be taken 
as a matter of course that the plaintiff objected to the re- 
moval of the fence. 

But in deciding a case the court is bound to look at the 
whole record, and the whole case made by the record and 
the evidence; and it is manifest that the plea “not guilty” 
of the trespass complained of presents the broad question: 
“Upon the facts stated, can the plaintiff maintain an action 
of trespass vi ef armis, quare clausum fregit ?” 

We are of opinion that the evidence set out by his Honor 
did not make a case upon which the plaintiff could maintain 
the action, and that his remedy, if he had any cause of com- 
plaint after the defendant had given notice for the purpose 
- of putting an end to the agreement in regard to the divid- 
ing fence, was by action on the case in assumpsit. 

25 
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By the agreement the fence, a worm fence, was to be 
built on the dviding East and West line. The rails 
were to be laid so that one-half of the ground-rail should 
be on plaintiff's land, and the other half on that of the 
defendant. Of course in such arrangements exactness is 
not expected or required; and it so happened that for some 
poles near the western corner, the defendant, it being his 
part to make that portion of the fence, either because he 
did not know precisely where the line was, or in order to 
get a better location for the fence, placed the ground rail 
“altogether over on the plaintiff's land.” To this the plaintiff 
made no objection, and the legal effect was, that the defend- 
ant acquired possession up to the turn of the fence; or, at 
all events, acquired a joint possession with the plaintiff, just 
as he had in regard to that part of the land where the fence 
was exactly on the line. Whether he had an exclusive or a 
joint possession, it is not necessary to determine; for, sup- 
posing it to be a joint possession, trespass vi et armis does 
not lie. 

If one enters into the house or upon the land of another 
by his permission, and afterwards does an act inconsistent 
with the agreement or license under which he entered, he 
cannot be treated as “a trespasser ab initio.” That fiction is 
confined to cases when the entry is allowed by law, as 
upon an entry into a tavern or store, so that analogy is 
against the plaintiff. Six Carpenters’ case, Coke’s Reps. If 
a tenant at will or from year to year, after notice given, re- 
moves a fence or building which he had put on the land, 
trespass vi et armis cannot be maintained. The remedy is 
an action on the case in the nature of a writ of waste; so 
that analogy also is against the plaintiff. 

By laying the fence with his own rails, the defendant ac- 
quired either an exclusive or a joint possession of the land 
on which his rails were put, and of the land enclosed by the 
fence. 
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Taking it either way, the plaintiff had not such a posses- 
sion as enables him to maintain trespass vi et armis, unless 
the plaintiff can treat the defendant as a trespasser ab initio, 
which, as we have said, he cannot do. 

There is error. 


Per Curiam. Judgment reversed; Venire de novo. 








WILLIAM C. HARRALSON o. WILLIAM PLEASANTS. 


An award of arbitrators, to whom a case of trespass g.¢. f. was referred, 
that there was “‘no trespass,” enables the court to dispose of the case, 
and should not be set aside for uncertainty. 

When an award fails to dispose of the costs, each party must pay his own 
costs, 

(Gibbs vy. Beery, 13 Ire., 888, cited, distinguished and approved; Debrule v. 
Scott, 8 Jon., 33, cited and approved.) 


Trespass quare clausum fregit, tried before Mitchell, J., upon 
an award of arbitrators, at a special term, 1867, of the Supe- 
rior Court of Caswett. 

The defendant appealed from a judgment of the court set- 
ting aside the award. The facts are stuted in the opinion. 


Graham, with whom were Phillips & Battle, for the ap- 
pellant. 

The award is certain to a common intent, and is equiva- 
lent to a verdict of not guilty, the judgment upon which 
carries costs. Gibbs v. Beery, 13 Ire., 388; Carter v. Jones, 
4 Dev. & Bat. 182; Moore v. Gherkin, Bus., 73; Diller v. 
Milcher, 13 Ire., 49. Judgment for costs after such decision 
was a matter of course. Arrington v. Battle, 2 Mur., 246, is 
to be distinguished from this under the rule, “expressio 
unius,” &e. 
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Morehead, contra. 


The only point in the case is, “did the arbitrators make 
such an award as would be final between the parties?” 
Gibbs v. Beery, 13 Ire., 388, is conclusive against the award. 


Reapr, J. In the brief filed by Mr. Morehead for the 
plaintiff, it is stated that “the only point in the case is, did 
the arbitrators make such an award as would be final be- 
tween the parties, according to the submission?” And we 
are referred to Gibbs v. Beery, 14 Ire., 388. 

The action is for a trespass on land. The order of refer- 
ence is “ Referred to the arbitrament and award of, &c.; and 
their award to be a rule of court.” 

The award sets forth that they- had run the lines between 
the plaintiff and defendant, and that there was “no tres- 
pass.” But there is no award as to the disposition which is 
to be made of the suit, or as to the costs. 

The case to which we were cited was ‘an action of tres- 
pass also, and was referred to arbitrators. The award set 
forth the single fact that they had run and established the 
line between the parties, but it did not set forth whether 
there had or had not been a trespass, which was the very 
point in the case, and, of course, it determined nothing. 
The court said it was the duty of the arbitrators to make 
such a return as would enable the court to enter judgment. 
But the award directed nothing to be done by the parties, 
gave no damages to the plaintiff for the trespass, and did not 
find whether there was or was not a trespass. The award was 
not, therefore, final, or certain; not even certain to a 
common intent. But in our case the question is, whether 
there was or was not a trespass; and the award is, that 
there was “no trespass;” and that disposes, or enables the 
court to dispose, of the whole case. If the award had been 
that there was a trespass, then it would have been necessary 
to find the damages. But the award that there was no tres- 
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pass disposes of the case in favor of the defendant. And 
the judgment must be for the defendant. 

The award does not dispose of the costs; and a question 
arises as to the costs. The general rule is, that the party, 
in whose favor the judgment is, recovers his costs. But that 
is not the rule under awards. Unless the award directs how 
the costs shall be paid, the rule is, that neither party shall 
recover costs. Debrule v. Scott, 8 Jon., 73. 





Per Curiam. There is error. 








JOHN and ELIZABETH LUTZ, Administrators of ELIAS LUTZ ». 
DAVID YOUNT. 


A question having arisen in the course of a trial as to an arrangement in 
regard to a horse which was the subject of controversy, held that evidence 
of a similar arrangement at the same time between the parties in regard 
to a cow was relevant, either as part of the res geste, or as part of the con- 
versation, and thus showing the entire arrangement. 

A fictitious sale of a horse to prevent it from being impressed by the Con- 
federate Government will not estop the owner from afterwards asserting 
his title thereto; and in such case, upon the vendee’s claiming title to 
the horse, the vendor may bring suit, without making a formal tender of 
the note which was one of the forms attending the sale. 

It having appeared upon the trial that the note was in court, and apparently 
not claimed by the plaintiffs, Aeld to have been proper for the court to 
clear away any doubts by enquiring of the counsel for the plaintiffs at a 
subsequent stage of the trial, what disposition it was proposed to make 
of the note. 

In charging the jury the Judge inadvertently stated an argument, which 
was then suggested by himself, as having come from the plaintiffs’ counsel; 
held that the defendant had no cause to complain. 

The rule, that possession is prima facie evidence of property, has no appli- 
cation to a case of admitted bailment. 

(Blossom v. Van Amringe, Phil. Eq., 183, cited and approved.) 


Reptevin for a horse, tried upon the plea Property in the 





IN THE SUPREME COURT, 





Lutz v. Yount. 


defendant, before Buaton, J., at Spring Term, 1867, of the 
Superior Court of Catawsa. 

The horse had belonged to the plaintiffs’ intestate, and in 
1862. was placed with the defendant to break and make use 
of for its feed. It remained there until April, 1864, when 
it was agreed that in order to keep it from being impressed 
by the Confederate Government the defendant should claim 
it as his own until the danger was over, and, as part of the 
arrangement, a note for $400 was executed by the defend- 
ant. The intestate died in the Fall of 1864, and when the 
administrators demanded the horse the defendant claimed 
it as his own, setting up an alleged bona fide purchase 
from the intestate subsequent to the arrangement above. 

A principal witness for the plaintiffs was one of them- 
selves (John Lutz), who, although the defendant objected to 
it, was allowed to prove that at the time of the arrangement 
in regard to the horse a similar one was made between the 
same parties in regard toa cow, which the defendant, in 
compliance with the understanding, subsequently gave up. 
In speaking of the note for $400, this witness said that at 
the time when he demanded the horse of the defendant he 
had it with him, but “he (defendant) got into a rage, and I 
don’t remember tendering it to him, tho’ I intended to give 
it up; it is here now.” After the case had been closed by 
both sides his Honor asked of the counsel for the plaintiffs, 
“what disposition was proposed to be made of the $400 
note?” and they replied that it was at the disposal of the 
defendant. 

It was insisted by the defendant that, as by his own show- 
ing the plaintiffs’ intestate had parted with the horse in 
order to practice a fraud upon the Confederate Government, 
a court of justice would not relieve him from the conse- 
quences of such fraud. He also asked the court to charge 
the jury that the defendant's possession was prima facie evi- 
dence of title. 








JUNE TERM, 1867. 





Lutz o. Yount. 





The court refused to give these instructions, saying that 
the ordinary rule as to the effect of possession as matter of 
evidence did not apply to a case of admitted bailment. In 
summing up, the court also inadvertently said: “It is in- 
sisted by the plaintiffs, through their counsel, that their readi- 
ness to place the horse-note at the disposal of the defendant 
is a circumstance going to show their honesty of purpose 
and readiness to carry out in good faith the alleged arrange- 
ment.” This suggestion of honesty, &c., was then made 
for the first time. 

Verdict for the plaintiffs; rule for a new trial; rule dis- 
charged; judgment, and appeal by the defendant. 


Bragg, for the appellant. 

1. The evidence in regard to the cow was improperly ad- 
mitted. Bottoms v. Kent, 3 Jon., 156, and cases in 1 Bat. 
Dig., 453. 

2. A tender of the note to defendant when the horse was 
demanded, or at least at some time before suit brought, was 
necessary. The offer at the trial was of no avail. 

3. The court had no right to suggest to the plaintiffs a 
surrender of the note, or to intimate an opinion as to the 
honesty and fairness of the plaintiffs. 


Bynum, contra. 

1. The charge of fraud upon the Confederate Government 
is of no awail. Blossom v. Van Amringe, Phil. Eq., 133. 

2. There was no trade as to the horse. Pothier Oblig., 4; 
2 BL, 442. 

3. Evidence in regard to the cow was admissible, being a 
part of the res geste—a part of one entire transaction. 1 
Stark. Ev., 39, 47, 48; Davis v. Campbell, 1 Ire., 482; State 
v. Emory, 6 Jon., 133. 


Prarsox, C. J. We are of opinion that the defendant has 
no cause to complain of the ruling of his Honor. 
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1. The evidence as to the cow was admissible as a part of 
the “res geste,” and also as forming a part of the conversa- 
tion at the time the plaintiff claimed the horse as his father’s 
property; so it could not well have been separated, and was 
a relevant circumstance to show what was the entire ar- 
rangement between the parties. 

2. The objection that the arrangement was a fraud upon 
: the Confederate Government is fully met by the case of 
Blossom v. VanAmringe, 1 Phil. Eq., 133. Indeed it was not 
insisted upon in this court. 

3. At the time the plaintiff claimed the horse as his father’s 
property, the defendant himself put an end to the bailment 
by disavowing the relation and asserting an absolute pro- 
perty in himself. This gave the plaintiff a good cause of 
action in replevin, detinue or trover, and it was complete 
without a formal tender of the note. The defendant, by his 
conduct, dispensed with the necessity of a formal tender; 
for why make it, as the defendant asserted an adversary 
title? 

4. The plaintiff, in giving testimony, said he did not re- 
member tendering the note, “though I intended to give it 
up, it is here now,” evidently meaning “for the purpose of 
being given up;” and after the evidence was closed, it was 
entirely proper for his Honor, in order to remove all uncer- 
tainty, to enquire what disposition the plaintiff proposed to 
make of the note; for, as we have seen, after what took 
place when the horse was demanded, and what occurred at 
the trial, the cause of action was complete without a formal 
tender of the note. 

5. The defendant has no cause to complain that, in sum- 
ming up, which he seems to have done very fully on both 
sides, his Honor suggested a view as coming from the plain- 
tiffs’ counsel, instead of one which he was at liberty to sug- 
gest as coming from himself, which he might have appre- 
hended would give it some undue influence. Indeed, when 
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I was on the Superior Court bench this mode of summing 
up was very usual, lest the jury might attach more impor- 
tance to an argument suggested for their consideration by 
the Judge, than if it was put in the shape of coming from 
the counsel. 

6. His Honor properly declined to give the charge re- 
quested as to the effect of possession, for the reason stated - 


by him. 


Per Curiam. There is no error. 








STATE v. JOHN PEARMAN and others. 


In Forcible Trespass it is not necessary that the person from whom the 
property was taken, should have been actually put in fear. 


Fororste Trespass, tried before Buxton, J., at Fall Term, 
1866, of the Superior Court of Attecuaxy, upon the follow- 


ing case agreed: ° 

The force charged was in taking a barrel of blue-stone 
from the possession of one Aaron Phipps. The barrel had 
been left with Phipps by one Hines and a constable named 
Rives, Hines claiming that it was the property of himself 
and the defendants, and Rives claiming that it belonged to a 
third party. It was not to be given up till called for by 
Hines and Rives, and was locked in Phipps smoke-house 
for safe keeping. After it had remained there a month, the 
defendants, with two others, went to Phipps’ and demanded 
the blue-stone. He retused to give it up, and they broke 
open the door, took it, and divided it, leaving a share for 
Hines. 

Phipps and the defendants were friendly; there were no 
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threats used, nor attempts at intimidation, and he was not 
alarmed by what they did. 

A verdict of guilty was entered, subject to the opinion of 
his Honor upon the question of law reserved. 

The court afterwards was of opinion that the facts did not 
constitute a case of forcible trespass, and set aside the ver- 
dict. Appeal by the State. 


Attorney General, for the State. 


If a person takes personal property forcibly from the pos- 
session of another, with an intent to appropriate it to his 
own use, but does it openly and above board, he commits a 
forcible trespass. State v. Sowls, ante 157. 

Not necessary to prove actual force. If the acts of the 
defendants tended to a breach of the peace they were guilty. 
State v. Armfield, 5 Ire., 211. 

If Phipps was restrained from insisting on his rights by a 
conviction that it would be useless, and from a want of 
physical power to enforce them, and the blue-stone was taken 
from his presence and against his will, the defendants are 
guilty. Ibid. See also State v. Ray, 10 Ire., 39. 

The guilt or innocence of the persons charged does not 
depend upon the right to the property or the right to its 
possession; but merely upon the fact of the possession. 
State v. Burnett, 4 Dev. & Bat., 49. 


No coun#l, contra. 


Reapz, J. Forcible trespass on personal property is the 
taking by force the personal property of another in his 
presence. The forcible taking is the ingredient which dis- 
tinguishes the offence. “Putting in fear” is not necessary. 
If it were, then one man’s guilt would depend upon another 
man’s nerve. Force is necessary to constitute the offense, 
because it tends to a breach of the peace; and this is done 
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whether the owner is put in fear or not; and the rather if 
he is not put in fear. 

His Honor who tried the case was evidently of the opinion 
that, in order to the guilt of the defendants, the owner of 
the property must have been “intimidated,” or “alarmed.” 
In this he was mistaken. It is only necessary that the force 
should be such as was calculated to intimidate or alarm or 
involve or tend to a breach of the peace. 

Such were the facts of this case; and there was error in 
setting aside the verdict of guilty. 

This opinion will be certified to the court below, to the 
end that said court may proceed according to law. 


Per Curia. There is error. 








JOSHUA H. FENTRESS v. WILLIAM BROWN. 


A Constable does not subject himself to the penalty of $100 given by the 
Rev. Code, c. 34, s. 118, by declining to receive process which, at the time 
it was tendered, he could not have executed, ex. gr. process against a person 
then attending under subpoena before a commissioner. 


Dest for the penalty of $100, given by the Revised Code, 
c, 34, s, 118, tried before Warren, J., at Spring Term, 1867, 
of the Superior Court of Rawpotru. 

It was shown that one Marrow sued out a warrant, in the 
name of a firm to which he belonged, against one Gibson, 
and tendered it for execution to the defendant, a Constable; 
that at the time it was so tendered Gibson was present (in 
New Salem, Randolph county,) attending under subpoena 
as a witness before a commissioner to give evidence in be- 
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half of the present defendant in a cause to which he was a 
party, then pending in Randolph Superior Court; and that 
defendant declined to take such warrant. It was also in 
evidence that Gibson remained for several days thereafter 
in the county of Randolph. 

The court instructed the jury that if they believed these 
facts the plaintiff was entitled to their verdict. 

Verdict accordingly; rule for a new trial; rule discharged; 
judgment, and appeal by the defendant. 


No counsel in this court for the appellant. 
Gorrell, contra. 


Although the warrant could not be executed at the 
time when it was tendered, yet the defendant was bound to 
receive it, unless it could not be executed within the thirty 
days ‘during which it ran, and it appears that Gibson re- 
mained in the county for several days thereafter. 


Reaper, J. By our statute a constable refusing or neglect- 
ing to return any precept to him tendered or delivered, 
which it is his duty to execute, forfeits to any one who will 
sue for the same, one hundred dollars. Rev. Code, c. 34, s. 118. 

The question is, Did the defendant retuse to receive and 
execute process which it was his duty to execute? 

The person against whom the process was issued that 
the defendant refused to receive, was, on the day and 
at the time when the process was tendered, in attendance 
on a commissioner as a witness; and our statute exempts 
witnesses thus attending from arrest in civil cases. Rev. 
Code, c. 31, s. 70. If, therefore, the defendant had received 
the process which was tendered to him, he could not have 
executed it. It was not only not “his duty to execute it,” 
but if he had executed it he would have been liable to an 
action for false imprisonment. 

It was not denied by the plaintiff's counsel that such 
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would have been the result if he had executed the process on 
that day; but it was insisted that it was his duty to receive 
the process when tendered, and execute it at a subsequent 
time when the person should be liable to arrest. 

We do not think that an officer is liable to the penalty for 
not receiving process, unless it runs against a person who is 
then subject to it; or in the language of the statute, unless 
it is “his duty to execute” it then. If process were tendered 
to him on Sunday, he would not be obliged to receive it and 
hold it until Monday to execute; so if tendered to him out 
of his county, to be executed when he returns to his county, 
he would not be obliged to receive it. It may be very 
obliging in an officer to make himself the depository of 
process and other papers which, on the next day or the next 
month he may execute; but he is certainly not liable to a 
penalty tor declining thus to encumber himself with other 
persons’ matters. It is to be noted that the plaintiff in this 
case is not the person who tendered the process to the de- 
fendant, but is a volunteer, a common informer. There is 
no allegation that he has been injured by the refusal of the 
defendant to receive the process; nor is it alleged that the 
process was tendered the next or any other day; nor does it 
appear that he did not receive it and execute it the next 
day. At any rate the person who sued out the process does 
not complain. And the plaintiff insists that the offense 
was complete and the penalty incurred by the simple act of 
refusing to receive process on a day when it was unlawful 
for him to execute it. We think the defendant was not 
bound to receive the process at the time it was tendered. 

It appears that the person against whom the process was 
issued was a witness for the present defendant in a suit 
which he had with another. And it may be that process 
was tendered to the defendant to execute upon his own wit- 
ness, when it was unlawful to execute it, for the purpose of 
perverting justice by offending the witness. If so, the plain- 
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tiff has very well merited the payment of the costs of this 
suit. At any rate, it does not appear that, either in strict 
law or plain justice, he is entitled to recover. 


Per Curiam. Judgment reversed and venire de novo. 








STATE +. BANVESTER HAYWOOD. 


Evidence making a mere ground for conjecture that a homicide was acci- 
dental, is to be regarded as no evidence. 

Upon trials for murder, a killing by the prisoner having been proved, the 
burden of proof shifts to the prisoner. 

‘When it was shown that the prisoner killed the deceased by shooting, and 
made his escape, and afterwards said he had killed deceased but did not 
know that the gun was loaded, the fact that the gun was out of order 
and would not stand at Aalf-cock, did not make it error for the Judge to 
refuse to charge that ‘‘if the prisoner was handling the gun in a careless 
and negligent manner, and it accidentally went off, the killing was miti- 
gated to manslaughter,” there being no evidence of negligent handling 
or accident. 

A charge upon the subject of insanity in criminal cases commended. 

(Sutton v. Madre, 2 Jon., 320, cited and approved.) 


Muroer, tried before Green, J., at May Term, 1867, of the 
criminal court of Craven. 

The prisoner, a colored man, was indicted for killing 
Tilicha Keyes, a colored woman. The deceased lived with 
the family of one Foreman, who kept a grocery. The pri- 
soner and a brother had been drinking at the shop the day 
before the homicide. _On the day of the homicide the pri- 
soner had been in the shop, but went out and soon returned 
armed with a gun and pistol. As he entered he laid the 
pistol on the counter, and said “ What in the hell is that you 
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say,” holding the muzzle of the gun to the head of the de- 
ceased and firing. She fell dead, and he immediately drop- 
ped the gun, took up the pistol and made his escape. He 
was arrested soon after, and made the declaration that he 
had killed the deceased but did not know that the gun was 
loaded. There was no evidence of ill will or a quarrel be- 
tween the prisoner and the deceased at any time. 

It was in proof that the lock of the gun was out of order, 
and would not stand at half-cock. It was shown for the 
prisoner that his father was insane, and under confinement 
at the time of his death; that tle prisoner's “disposition 
was peculiar;” also that he had taken no food on the day of 
the homicide. 

The prisoner’s counsel contended that there was evidence 
of the accidental firing of the gun; and asked the court to 
“charge that if the prisoner was handling the gun in a care- 
less and negligent manner and it accidentally went off, the 
prisoner would not be guilty of murder, but of manslaugh- 
ter.” His Honor refused, on the ground that there was no 
evidence to sustain that view of the case. The prisoner ex- 
cepted. 

The prisoner’s counsel contended that “ If subject to an in- 
sanity inherited from his father, the prisoner acted at the 
time under delusion excited by abstinence from food, and by 
the use of intoxicating liquors, amounting to insanity, he 
would be entitled to an acquittal.” On this subject his 
Honor charged the jury as follows: 

“That if the prisoner, at the time he committed the homi- 
cide, was in a state to comprehend his relations to other 
persons, the nature of the act and its criminal character, or, 
in other words, if he was conscious of doing wrong at the 
time he committed the homicide, he is responsible. But 
if on the contrary, the prisoner was under the visitation 
of God, and could not distinguish between good and evil, 
and did not know what he did, he is not guilty of any offense 
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against the law; for guilt arises from the mind and wicked 


will. 
Verdict of guilty; judgment of death, and appeal. 


Manly & Haughton, for the appellant. 
Attorney General, for the State. 


Pearson, C. J. The only ground taken in this court was 
that the Judge erred in declining to charge that, if the pris- 
oner was handling the gun in a careless and negligent man- 
ner, and it accidentally went off, the killing was mitigated 
to manslaughter. His Honor refused so to charge, on the 
ground that there was no evidence to sustain that view of 
the case. There is no error. 

The evidence relied on by the prisoner's counsel was 
“that the lock of the gun was out of order and it would 
not stand at half-cock.” This evidence may have been 
ground for a “conjecture” that by possibility the gun went 
off accidentally, but standing alone it certainly was not evi- 
dence fit to be left to the jury, on which to find that such 
was the fact, as the onus of proof lay upon the prisoner, the 
killing by him having been proved. Sutton v. Madre, 2 
Jon., 320. 

It is true that in making out a fact by circumstantial evi- 
dence, a matter, which taken by itself would be of no im- 
portance, frequently makes an important link in the chain 
of circumstances by being taken in connection with other 
circumstances; but there must be a chain leading to the fact 
to be established, and one link taken by itself amounts to 
nothing. For illustration: it is proved that a father killed 
his child with a gun; this puts the onus on him; he proves 
that the child was a favorite of his; that the lock of the gun 
was out of repair, so that it would sometimes go off at half- 
cock by a jar or sudden motion, and that, at the instant it 
went off, he made an exclamation of surprise and exhibited 
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the natural emotions of grief, (which would be admissible 
as part of the res geste). Here is a chain of circumstances 
proper for the consideration of the jury. In our case there 
is a middle link: i. e., The lock was out of order, and it 
would not stand at half-cock. But the prisoner is content 
with the fact that the State had offered no evidence of any 
ill will or quarrel between him and the deceased; so the 
link on that side is wanting, and, so far from there being a 
link on the other side so as to make a chain, the evidence is 
' that, without expressing any surprise, he throws down the 
gun, picks up his pistol and makes his escape; and, even 
when arrested, puts his defence on the ground that he did not 
know that the gun was loaded. ‘Thus the evidence in res- 
pect to the lock stands alone in reference to the allegation 
that the gun went off accidentally, and is hardly sufficient to 
suggest “a conjecture ” that such might have been the fact. 

We fully approve of the charge of his Honor upon the 
subject of insanity. It is clear, concise and accurate; and, 
as it is difficult to convey to the minds of jurors an exact 
legal idea of the subject, we feel at liberty to call the atten- 
tion of the other Judges to this charge. 

There is no error. This opinion will be certified to the 
end, &c. 


Per Curiam. There is no error. 
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MATILDA BROUGHTON and others ». E. G. HAYWOOD and others. 


A Clerk and Master, who sold slaves under a decree in a petition for par- 
tition, and instead of taking bond as the decree directed, received cash, 
is, with his sureties, liable for the amount sof received, upon mo- 
tion for a summary judgment under Rev. Code, c. 78, s.5; and this, 
whether an action on the bond would or would not lie for the money, 
as received ‘‘ by virtue of his office.” 

The Military Order, No. 10, s. 2, (April 11th, 1867,) does not forbid the 
courts of the State to hear and try causes and render judgments and 
decrees; but it operates in analogy to injunctions against executions 
after judgment. 

By Pearson, C.J. The Clerk and Master, having sold according to the or- 
der, had a discretion to take cash instead of a bond and security, and 
was liable to a suit on his bond for money received by virtue of his 
office. 

When a Clerk takes a bond payable six months after date, if the debtor 
tenders the money at the day, the Clerk is bound to receive it without 
waiting for an order for collection. 


Morton for a summary judgment under Rev. Code, c. 78, 
s. 5, tried before Barnes, J., at Spring Term, 1867, of the 
Superior Court of Law for Wake. 

The defendant Haywood was Clerk and Master in Equity 
for Wake County in 1860, and upon the renewal of his bond 
in that year, the other defendants became his sureties. 

An exparte petition was filed in the Court of Equity for 
Wake, at Spring Term, by the plaintiffs (some of whom were 
minors) for the sale for partition of certain slaves owned by 
them as tenants in common. A decree was rendered at 
that term, for a sale upon six months’ credit, bond and se- 
curity to be given by the purchasers. The defendant Hay- 
wood reported to Fall Term, 1860, that he had made the 
sale and had taken bond and security from the purchasers, 

except in the cases of W. F. Askew and P. J. Sterne, who 
tendered the cash, amounting to $1200, which was received. 
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Among the bonds taken was one given by James M. Harris. 
Haywood went out of office and his successor was appointed 
at Fall Term, 1860. Subsequent to that term Harris paid 
to Haywood $50, which was credited on his bond before it 
was delivered to the successor. None of this purchase 
money was paid into court. At Fall Term, 1862, the sale 
was confirmed, and an order made granting the petitioners 
leave to bring suit upon the bond of the Clerk and Master 
in a court of law. 

The petition, the report of the sale and the several orders 
referred to were introduced in support of the motion. 

His Honor allowed the motion and gave judgment for the 
sums paid by Askew and Sterne, and the $50 paid by Har- 
ris, with interest. The defendants appealed. 


Moore, and Rogers & Batchelor, for the appellants. 
1. The money for which the slaves were sold was not re- 


ceived under color of the Master’s office. Kesler v. Long, 7 
Ire., 379; Ellis v. Long, 8 Ire., 573; State v. Long, 8 Ire., 
415; State v. Brown, 11 Ire., 141; White v. Smith, 1 Jon., 
4; Holloman v. Langdon, 7 Jon., 49; Miles v. Allen, 1b., 564. 

2. The sale was not confirmed until two years after it was 
made and after the defendant Haywood had gone out of office, 
and the petitioners still insisted the decree should be per- 
formed in its letter, proceedings being instituted against 
Askew to compel him to give his bonds. See 1 Phil. Eq., 
21. There was no notification by the court of the departure 
by the Master from the decree. The case stands upon the 
basis that the Master received the money under color of his 
office. 

3. No notification after the Master went out of office can 
affect his official deeds or the sureties on his bond. Story on 
Agency, ss. 245-6 and 440. 

4. Confirmations shall not have relation to the prejudice 
of another. 2 Th. Co. Litt., 550, Note P. 1, 543, Note Ki. 
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If such confirmations when clearly made should have this 
relation they are not readily presumable, because of their 
injury to private rights. 

5. The words “by virtue” and “under color” mean the 
same thing. This is apparent from reading secs. 4, 5 and 6 
(c. 78, Rev. Code,) together. The 4th was intended for 
small claims, the 5th for large ones, and the 6th to give 12 
per cent damages; and it could not have been intended to 
give a summary judgment for an act done under color, which 
could not have recovered by suit on the bond. The sole ob- 
ject of the action by motion was to expedite justice, and not 
to alter the rule of administering it. The plaintiffs are not 
excused from assigning the breach of the condition of the 
bond for which they seek to recover, nor are the defendants 
deprived of any defence they would have were the action 
debt on the bond. If any issue of fact is made up, the trial 
must be by jury, and the jury must find the damages. State 
Bank v. Davenport, 2 Dev. &. Bat., 45; Buchanan v. McKen- 
zie, 8 Jon., 91. 


Bragg, Lewis, and Phillips &: Battle, contra. 


Reape, J. For the defendant it was insisted that no re- 
covery could be had by this proceeding, unless the same 
could be had in an action of debt upon his official bond; 
and many authorities were cited to show that, in an action 
upon the bond, no recovery can be had except for some 
liability incurred by virtue of the office, and that * by virtue 
of the office” means in the rightful discharge of its duties; 
as, for instance, money rightfully collected, and not for 
money wrongfully collected. 

It must be admitted that in a suit on the bond there can 
be no recovery, except for some breach of the bond; and the 
bond is ‘conditioned for the safe keeping of the records, 
the due collection, accounting for and paying all moneys 
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which may come into his hands by virtue of his office, and 
for the faithful discharge of the duties of his office in all 
respects whatever.” In order to recover in a suit upon the 
bond, it is necessary to show either: 1. That he did not keep 
the records. 2. That he did not collect. 3. That he did not 
account for and pay money which came into his hands by 
virtue of his office. 4. Or that he neglected to discharge 
the duties of his office. And then it is insisted that what is 
charged against the defendant is not a breach of his bond in 
any of these particulars. Questions upon the liability of offi- 
cers on their bonds have been so often before the court, and 
so fully discussed in the cases cited at the bar, that we forbear 
any further discussion of them in this case. Nor do we think 
it necessary to decide whether the act complained of was a 
breach of the bond, because the defendant may be subjected 
in this proceeding to a liability which could not be assigned 
as a breach of his bond. The difference is, that in a suit on 
the bond the act complained of must be done by virtue of 
his office; in this proceeding it is sufficient if done by virtue, 
or under color, of his office. Rev. Code, c. 78, s. 5. 

But the defendants insist that by virtue and under color 
mean the same thing. They mean very different things. 
For instance, the proper fees are received by virtve of the 
office; extortion is under color of the office. Any rightful 
act in office is by virtue of the office. A wrongful act in 
office may be under color of the office. Color in law means 
not the thing itself, but only an appearance thereof; as, color 
of title means only the appearance of title. In the case be- 
fore us the defendant sold the property as Clerk and Master, 
received the money and gave a receipt for it as Clerk and 
Master, and yet, because he received it before it was due, 
and before he was ordered to receive it, he insists that he re- 
ceived it wrongfully, when he had no right to receive it as 
Clerk and Master, and that, therefore, he did not receive it 
by virtue of his office, and that there is no breach of his 
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bond in not accounting for it. Now, suppose that to be 
true, can it be said that he did not receive it under color 
of his office? Did he not appear to be acting officially ? It 
is not denied that he professed to be, and that he appeared 
to be, acting officially. And, as sworn officers are presumed 
to do their official duties correctly, and as every reasonable 
intendment must be made in favor of their acts, we are to 
presume that he not only appeared to be acting by virtue of 
his office, but that he really thought he was acting right- 
fully. To suppose the contrary would be to impute a grave 
offense. “For the justices did ever appoint their clerks, 
some of which after grew by prescription to be officers in 
their courts. And they did ever appoint those who had the 
greatest knowledge and skill. And they are to enter, enrol, 
or effect that which the justices do adjudge, award, or order; 
the insufficient doing whereof maketh the proceedings of 
the justices erroneous; than the which nothing can be more 
dishonorable and grievous to the justices, and prejudicial to 
the party.” Bac. Abr., Title “ Offices,” L. D. 

Whether or not the defendant received the money by vir- 
tue of his office so as to make him liable in a suit on his 
bond, we are clearly of the opinion that he did receive it by 
color of his office, and that he and his sureties are liable in 
this proceeding. 

After the opinions in this case were filed, our attention 
was called by Mr. Moore to the order ot Gen. Sickles, No. 
10, s. 2. We do not consider that order as forbidding the 
several courts in the State from proceeding with the trial of 
cases at law or the hearing of cases in equity and rendering 
judgments and decrees thereon; but that it forbids exe- 
cution to issue,—in analogy to injunction cases when the 
court proceeds to judgment and the execution is enjoined. 

In the case before us section 16 of the order has applica- 
tion, the proceeding being in behalf of a minor, and minors 
come of age, against a Clerk and Master. So, although 
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there are other parties who are adults, it is nevertheless 
necessary for the court to decide the case which is before us 
by appeal and give judgment, that execution may issue in 
favor of the minors. 

This is our view on the supposition that the cause of ac- 
tion did not accrue until after the 19th December, 1860. 
That depends upon whether the default was in receiving the 
money in the first instance, instead of taking bond and se- 
curity, (in May, 1860,) or in failing to pay over when called 
on after the year 1860. We are not, however, called on to 
decide the question, asin either point of view 'we are of 
opinion that the order does not forbid the court from ren- 
dering judgments and decrees, but only suspends the issuing 
of execution. 


Pearson, C. J. I concur in the conclusion that the [de- 
fendants are liable to judgment tor the money on motion, but 
I am of opinion also that the money was received “ by virtue 
of his office,” and that the defendant Haywood and his sure- 
ties might have been subjected by suit on his official bond. 

The slaves were sold for the purpose of partition, and the 
object of directing the clerk to sell on six months’ credit, 
taking bond and security with interest from date, was not 
to make an investment, but to enhance the price, by enabling 
those who did not have the cash in hand to become bidders, 
so as not to confine the bidding to those who had the cash. 

The Clerk and Master made the sale according to his 
order, on six months’ credit. When asked if those who had 
the cash but were not in a condition to give bond with se- 
curity, were at liberty to bid, he told them that as a matter of 
course, their bids would be accepted. Suppose he had refused 
to take such bids; evidently the number of bidders would 
have been diminished, and the purpose of enhancing the price 
would have been defeated. So, it seems to me that he put the 
proper construction upon his order to sell. He thought so, 
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for his report set out that certain bidders paid cash. Had 
he refused cash bidders, he would have been amenable to 
the charge of “sticking in the bark,” to the prejudice of 
those for whom he was acting, just as much as if he had 
made a cash sale, and thereby excluded from bidding all 
who were not prepared with the;money; for it was known, 
many negro-traders were prepared to pay cash, but could 
not give security; and the order was shaped so as, by its 
proper construction, to include both classes of bidders. I 
think, therefore, that in making the sale on six months’ 
credit, with the understanding that all who chose might pay 
the cash instead of giving bond and security, and also in 
receiving the money, the clerk acted in conformity with his 
order, and received the money by virtue of his office, and 
his default was in not paying it over when it was called for. 

For what reason has the sale to be made on six months 
credit, taking bond and security with interest from date, 
and why should the Clerk and Master be held to the letter, 
and not be allowed to exercise his judgment as to the true 
construction of the order of sale? Was it because he was 
considered unfit to be trusted with the money? No! For 
his official bond secured that. Was it for the sake of making 
$30 interest on $1,000? No! For an investment of the 
fund was not in contemplation of the court. So the object 
was to enhance the prices by increasing the number of bid- 
ders. That was best promoted by letting in cash bidders as 
well as credit bidders, which more than compensated for a 
loss of $30 interest, to say nothing of the delay and expense 
of collection. Thus the gravamen is, that in this instance 
the funds have been misapplied. But for that, it would 
have been “all right.” I think the case is like that of an 
executor or administrator who sells on six months’ credit, as 
required by the statute, but allows some bidders to pay cash. 

I am also of opinion that when a clerk takes a bond pay- 
able say six months after date, if the debtor tenders the 
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money at the day, the clerk is bound by the contract to re- 
ceive it, and is not required to wait for an “order of collec- 
tion.” In other words, an order to collect is necessary, not 
to give the clerk authority to receive the money when a 
bond falls due, but to instruct him to bring suit on the bond, 
and compel payment. Consequently all such paynfents are 
received by him virtute oficii, and accountability is secured 
by his official bond. 


Per Curiam. There is no error. 
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[By direction of the Court, the Reporter adds to this number the Address 
delivered to the Bar attending the Circuit Court of the United States for 
this District, by his Honor the Chief Justice of the United States, upon 
the first day of his attendance during the term in June, 1867; and also 
an Opinion by the Circuit Court upon an interesting case which came 
before it during that term. 

Upon Thursday, the 6th of June, their Honors, Chief Justice CHAsk and 

JudgeSBROOKS, with a numerous attendance of the Bar, being present, 

the Chief Justice read the following Address :] 













GENTLEMEN OF THE Bar:—Before proceeding to regular busi- 
ness I think it proper to address a tew observations to you. 

For more than four years the Courts of the Union were 
excluded from North Carolina by rebellion. When active 
hostilities ceased in 1865, the national military authorities 
took the place of all ordinary civil jurisdiction, or controlled 
its exercise. All Courts, whether State or National, were 
subordinated to military supremacy; and acted, when they 
acted at all, under such limitations and in such cases as the 
Commanding General, under the direction of the President, 
thought fit to prescribe. Their process might be disre- 
garded, and their judgments and decrees set aside by mili- 
tary orders. Under these circumstances the Justices of the 
Supreme Court, allotted to the Circuits which included the 
insurgent States, abstained from joining the District Judges 
in holding the Circuit Courts. 

Their attendance was unnecessary, for the District Judges 
were tully authorized by law to hold the Circuit Courts 
without the Justices of the Supreme Court, and to exercise 
complete jurisdiction in the trial of all criminal, and almost 
all civil causes. And their attendance was unnecessary for 
another reason. The military tribunals at that time, and 
under the existing circumstances, were competent to the 
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exercise of all jurisdiction, criminal and civil, which belongs, 
under ordinary circumstances, to civil Courts. 

Being unnecessary, the Justices thought that their attend- 
ance would be improper and unbecoming. They regarded 
it as unfit in itself and as injurious, many ways, to the pub- 
lic interests, that the highest officers of the Judicial Depart- 
ment of the Government should exercise their functions un- 
der the supervision and control of the Executive Depart- 
ment. 

At length, however, the military control over the civil 
tribunals was withdrawn by the President. The writ of 
habeas corpus, which had been suspended, was restored, and 
military authority in civil matters was abrogated. This was 
effected, partially, by the Proclamation of April 2, and fully, 
by the Proclamation of August 20th, 1866. 

These proclamations reinstated the full authority of the 
National Courts in all matters within their jurisdiction; and 
the justices of the Supreme Courts expected to join the Dis- 
trict Judges in holding the Circuit Courts, during the inter- 
val between the terms at Washington. 

On the 23d of July, 1866, however, act of Congress re- 
duced the number of the Circuits, and changed materially 
the Districts of which the Southern Circuits were composed, 
without making or providing for an allotment of the mem- 
bers of the Supreme Court to the new Circuits; and with- 
out such allotment the Justices of that Court have no Cir- 
cuit Court jurisdiction. The effect of the act therefore was 
to suspend the authority of Justices to hold the Circuit 
Courts in the altered Circuits. 

This suspension was removed by the act of March 2d, 
1867, by which a new allotment was authorized. Under 
this act the Justices of the Supreme Court have been again 
assigned to Circuit duties; and the Chief Justice has been 
allotted to hold, with the District Judges, the National 
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Courts in the Circuit of which the District of North Caro- 
lina is made a part. 

1 am here, therefore, to join my brother, the District Judge, 
in holding the Circuit Court for this district. It is the first 
Circuit Court held in any District within the insurgent 
States, at which a Justice of the Suprme Court could be 
present, without disregard of superior duties at the seat of 
government or usurpation of jurisdiction. 

The associate Justices allotted to the other Southern Cir- 
cuits will join in holding the Courts at the regular terms 
prescribed by law, and thus the national civil jurisdiction 
will be fully restored throughout the Union. 

It is true that military authority is still exercised within 
these Southern Circuits; but not now as formerly, in conse- 
quence of the disappearance of local civil authority, and in 
supervision or control of all tribunals, whether State or Na- 
tional. It is now used under acts of Congress, and only to 
prevent illegal violence to persons and property, and to fa- 
cilitate the restoration of every State to equal rights and 
benefits in the Union. This military authority does not ex- 
tend in any respects to the Courts of the United States. 

Let us hope that henceforth neither rebellion nor any other 
occasion for the assertion of any military authority over 
Courts of justice, will hereafter suspend the due course of 
judicial administration by the national tribunals in any part 
of the Republic. 
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SHORTRIDGE & CO. v. T. B. MACON. 


Compulsory payment of a debt to a receiver under the Sequestration Acts 
of the Confederate Government is no defence to a suit brought upon 
such debt by the creditor. 

The suspension of intercourse consequent upon the recent war did not pre- 
vent interest from accruing between citizens adhering to the respective 
parties thereto. 

(Discussion and statement of the principles, in regard to Treason, &c., 
which affect the position of those who took part against the United 
States in the late war.) 


Assumpsit, in which the plaintiffs declared upon a note 
executed by the defendant in 1860. 

The plaintiffs were citizens of Pennsylvania at the time 
the note was given, and continued to be such until the bring- 
ing of the suit; and during that time the defendant con- 
tinued to be a citizen of North Carolina. 

Among other pleas, the defendant relied upon the fact 
that during the existence of the late government of the 
Confederate States, and by virtue of certain acts of Congress 
under that government, this debt had been confiscated, and 
he compelled by process to pay it into its public treasury. 
It was also insisted that the state of things consequent upon 
the recent war between the United States and the Confed- 
erate States, was such as to excuse the defendant from pay- 
ment of interest accruing during that period. 


Bragg, for the plaintiffs. 
Rogers & Batchelor, for the defendant 


Cuasz, C. J. This is an action for the recovery of the 
amount of a promissory note with interest. 

There is no question of the liability of the defendant to 
the demand of the plaintiffs, unless he is excused by coerced 
payment of the note sued upon, under an act of the self- 
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styled Confederate Congress passed August 30th, 1861, en- 
titled “An act for the sequestration of the estates of alien 
enemies,” and an amendatory act passed February 15th, 1862. 

It is admitted that the plaintiffs were citizens of Penn- 
sylvania; that the defendant was a citizen of North Caro- 
lina; that the note sued upon was made by the defendant to 
the plaintiffs; and that the defendant was compelled, by 
proceedings instituted in the Courts of the so called Con- 
federate States, to pay the amount due upon it to the re- 
ceiver appointed under the sequestration acts. 

Upon these facts it is insisted that the defendant is dis- 
charged from his liability to the plaintiffs. It is claimed, 
that, while it existed, the Confederate government was a de 
facto government; that the citizens of the States which did 
not recognize its authority were aliens, and in time of war, 
alien enemies; that, consequently, the acts of sequestration 
were valid acts; and, therefore, that payment to a Confed- 
erate agent of debts due to such citizens, if compelled by 


_ proceedings under those acts, relieved the debtor trom all 


obligations to the original creditors, 

To maintain these propositions, the counsel for the defend- 
ant rely upon the decisions of the Supreme Court of the 
United States, to the effect that the late rebellion was a civil 
war, in the prosecution of which belligerent rights were ex- 
ercised by the National government, and accorded to the 
armed forces of the rebel Confederacy; and upon the de- 
cisions of the State Courts, during and after the close of the 
American war for independence, which affirmed the validity 
of confiscations and sequestrations decreed against the pro- 
perty of non-resident British subjects and the inhabitants 
of colonies or States hostile to the United Colonies or United 
States. 

But these decisions do not, in our judgment, sustain the 
propositions in support of which{they are cited. 

There is no doubt that the State of North Carolina, by the 
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acts of the Convention of May, 1861, by the previous acts 
of the Governor of the State, by subsequent acts of all the 
departments of the State government, and by the acts of the 
people at the elections held after May, 1861, set aside her 
State government and Constitution connected under the 
National Constitution with the government of the United 
States, and established a new Constitution and government 
connected with another so-called central government, set 
up in hostility to the United States, and entered upon a 
course of active warfare against the national government. 
Nor is there any doubt that by these acts the practical re- 
lations of North Carolina to the Union were suspended, and 
very serious lfabilities incurred by those who were engaged 
in them. 

But these acts did not effect, even for a moment, the sep- 
aration of North Carolina from the Union, any more than 
the acts of an individual who commits grave offences against 
the State, by resisting its officers and defying its authority, 
separate him from the State. Such acts may subject the 
offender even to outlawry, but can discharge him from no 
duty and can relieve him from no responsibility. 

The National Constitution declares that “ treason against 
the United States shall consist only in levying war against 
them, or in adhering to their enemies, giving them aid and 
comfort.” 

The word “only” was used to exclude from the crimizal 
jurisprudence of the new Republic the odious doctrines of 
constructive treason. Its use however, while limiting the 
definition to plain overt acts, brings these acts into con- 
spicuous relief as being always, and in essence, treasonable. 

War, therefore, levied against the United States by citi- 
zens of the Republic, under the pretended authority of the 
new State government of North Carolina, or of the so-called 
Confederate government which assumed the title of the 
“Confederate States,” was treason against the United States. 
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It has been supposed, and by some strenuously maintain- 
ed, that the North Carolina Ordinance of 1861,—which pur- 
ported to repeal the North Carolina Ordinance of 1789 by 
which the Constitution of the United States was ratified, 
and to repeal also al] subsequent acts by which the assent of 
North Carolina was given to amendments of the Constitu- 
tion,—did in fact repeal that Ordinance and those acts, and 
thereby absolved the people of the State from all obligation 
as citizens of the United States, and made it impossible to 
commit treason by levying war against the National gov- 
ernment. 

No elaborate discussion of the theoretical question thus 
presented seems now to be necessary. The question as a 
practical one is at rest, and is not likely to be revived. It is 
enough to say here that, in our judgment, the answer which 
it has received from events is that which the soundest con- 
struction of the Constitution warrants and requires. 

Nor can we agree with some persons, distinguished by abili- 
ties and virtues, who insist that when rebellion attains the 
proportions and assumes the character of civil war, it is 
purged of its treasonable character, and can only be punish- 
ed by the defeat of its armies, the disappointment of its’ 
hopes and the calamitiés incident to unsuccessful war. 

Courts have no policy and can exercise no political powers. 
They can only declare the law. On what sound principle, 
then, can we say judicially that the levying of war ceases to 
be treason when the war becomes formidable? that war, 
levied by ten men or ten hundred, is certainly treason, but 
is no longer such when levied by ten thousand or ten hun- 
dred thousand ? that the armed attempts of a few, attended 
by no serious danger to the Union, and suppressed by slight 
exertions of the public force, come, unquestionably, within 
the constitutional definition, but attempts by a vast combi- 
nation, controlling several States, putting great armies in 
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the field, menacing with imminent peril the very life of the 
Republic, and demanding immense efforts and immense ex- 
penditures of treasure and blood for their defeat and sup- 
pression, swell beyond the boundaries of the definition and 
become innocent in proportion to their enormity ? 

But it is said that this is the doctrine of the Supreme 
Court. We think otherwise. 

In modern times it is the usual practice of civilized gov- 
ernments attacked by organized and formidable rebellion, 
to exercise and to concede belligerent rights. Under such 
circumstances, instead of punishing rebels when made pris- 
oners in war as criminals, they agree on cartels for exchange, 
and make other mutually beneficial arrangements; and, in- 
stead of insisting upon offensive terms and designations, in 
intercourse with the civil or military chiefs, treat them, as 
far as possible without surrender of essential principles, like 
foreign foes engaged in regular warfare. , 

But these are concessions made by the Legislative and 
Executive departments of government in the exercise of po- 
litical discretion and in the interest of humanity, to mitigate 
vindictive passions inflamed by civil conflicts, and prevent 
’ the frightful evils of mutual reprisals and retaliations. They 
establish no rights except during the war. 

It is also true that when war ceases, and the authority of 
the regular government is fully re-established, the penalties 
of violated law are seldom inflicted upon many. 

Wise governments never forget that the criminality of 
individuals is not always or often equal te that of the acts 
committed by the organization with which they are con- 
nected. Many are carried into rebellion by sincere though 
mistaken convictions; or hurried along by excitements due 
to social and State sympathies, and even by the compulsion 
of a public opinion not their own. 

When the strife of arms is over, such governments, there- 
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fore, exercising still their political discretion, address them- 
selves mainly to the work of conciliation and restoration, and 
exert the prerogative of mercy, rather than that of justice. 
Complete remission is usually extended to large classes by 
amnesty or other exercise of legislative or executive author- 
ity, and individuals not included in these classes, with some 
exceptions of the greatest offenders, are absolved by pardon, 
either absolutely or upon conditions prescribed by the gov- 
ernment. 

These principles, common to all civilized nations, are those 
which regulated the action of the government of the United 
States during the war of the rebellion, and have regulated 
its action since rebellion laid down its arms. 

In some respects the forbearance and liberality of the 
nation exceed all example. While hostilities were yet fla- 
grant, one act of Congress practically abolished the death 
penalty for treason subsequently committed, and another 
provided a mode in which citizens of rebel States, maintain- 
ing a loyal adhesion to the Union, could recover after war 
the value of their captured or abandoned property. 

The National Government has steadily sought to facilitate 
restoration with adequate guaranties of uniun, order and 
equal rights. ) 

On no occasion, however, and by no act, have the United 
States ever renounced their constitutional jurisdiction over 
the whole territory or over all the citizens of the Republic, 
or conceded to citizens in arms against their country the 
character of alien enemies, or admitted the existence of any 
government de facto hostile to itself within the boundaries 
of the Union. 

In the Prize cases the Supreme Court simply asserted the 
right of the United States to treat the insurgents as bellig- 
erents, and to claim from foreign nations the performance 
of neutral duties under the penalties known to international 
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law. These decisions recognized, also, the tact of the exercise 
and concession of belligerent rights, and affirmed, as a ne- 
cessary consequence, the proposition that during the war all 
the inhabitants of the country controlled by the rebellion, 
and all the inhabitants of the country loyal tu the Union, 
were enemies reciprocally each of the other. But there is 
nothing in that opinion which gives countenance to the doc- 
trine which counsel endeavor to deduce from it—that the 
insurgent States, by the act of rebellion, and by levying war 
against the nation, became foreign States, and their inhab- 
itants alien enemies. 

This proposition being denied, it must result that in com- 
pelling debtors to pay to receivers, for the support of the re- 
bellion, debts due to any citizen of the United States, the 
insurgent authorities committed an illegal violence, by which 
no obligation of debtors to creditors could be cancelled or 
in any respect affected. 

Nor can the defence in this case derive more support from 
the decisions affirming the validity of confiscations during 
the war for American Independence. 

That war began, doubtless, like the recent civil war—in 
rebellion. Had it terminated unsuccessfully, and had Eng- 
lish tribunals subsequently affirmed: the validity of colonial 
confiscation and sequestration of British property and of 
debts due to British subjects, those decisions would be in 
point. No student of international law or of history needs 
to be informed how impossible it is that such decisions could 
have been made. 

Had the recent rebellion proved successful, and had the 
validity of the confiscations and sequestrations actually en- 
forced by the insurgent authorities, been afterwards ques- 
tioned in Confederate Courts, it is not improbable that the 
decisions of the State Courts made during and after the 
revolutionary war, might have been cited with approval. 
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2 But it hardly needs remark that those decisions were 
. made under circumstances widely differing from those which 
now exist. 
They were made by the courts of States which had suc- 
ceeded in their attempt to sever their colonial connexion 
with Great Britain, and sanctioned acts which depended for 
their validity wholly upon that success; and can have no 
) application to acts of a rebel self-styled government, seek- 
ing the severance of constitutional relations of States to the 
Union but defeated in the attempt, and itself broken up and 
destroyed. 

Those who engage in rebellion must consider the conse- 
quences. If they succeed, rebellion becomes revolution, and 
the new government will justify its founders. It they fail, 
all their acts hostile to the rightful government are viola- 
tions of law, and originate no rights which can be recog- 
nized by the courts of the nation whose authority and ex- 
istence have been alike assailed. 

We hold therefore, that compulsory payment under the 
sequestration acts to the rebel receiver of the debt due to 
the plaintiffs from the defendant, was no discharge. 

It is claimed however, that, whatever may be the right 
of the plaintiffs to recover the principal debt from the de- 
fendant, they cannot recover interest for the time during 
which war prevented all communication between the States 
in which they respectively resided. 

We cannot think so. Interest is the lawful fruit of prin- 
cipal. There are, indeed, some authorities to the point that 
interest which has accrued during war between independent 
nations cannot be afterwards recovered, though the debt, 
with other interest, may be. But that rule, in our judg- 
ment, is applicable only to such wars. We perceive 
nothing in the act of the 13th July, 1861, which suspended 
for a time all pacific intercourse between the loyal and in- 
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surgent portions of the country, that requires or justifies the 
application of that rule to the case before us. Legal rights 
could neither be originated nor defeated by the action of 
the central authorities of the late rebellion. 

The plaintiff must have judgment for the principal and 
interest of his debt, without deduction. 


Per Curiam. Judgment accordingly. 














